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litigation has cost the rate-payers over Rs. 8,000. I do not know who is
responsible in these matbers, but more supervision or more care, might
apparently be exercised.

As regards the costs of the cross-objection we make no order.

The appeal will be dismissed with costs. The ecross-objection will be
dismissed withoub costs.

SALE J. Iagree and wish to associate myself with the remarks
which the Chief Justice has made as regards she unfortunate nature of
this litigation.

HARINGTON, J. I algo agree.

Appeal dismissed.

Attorneys for the Appellants : Sanderson and Co.

Attorneys for the Respondent : K, N, Mitter & Sarbadhikars.
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RAMSARAN DAS v, RAM PERGASH Das.*
[13th January, 1905.]

Morigage-lien—Collusive decree—Fraud—Landlord and tenant—Sale for arrearsof
rent—Bight of sust.

When a landlord in collusion with his tenant’obtained a decree for rent and
in execution thereof purchased the holding. the lien of a mortgagee under the
tenant of a part of the holding should be held to sontimue to subsist upon the
land, apd the mortgagee would bave the same rignt against the landlord as
he would have against the mortgagor.

SECOND APPEAL by the plaintiff, Ram Saran Das.

The allegations in the plaint material to this report are as follows :—
The defendant second party held a jote under the defendant first party., One
bigha of land being & part of the said jole was mortgaged to the plaintiff by
the defendant second party by way of usufructuary mortgage under which
the plaintit’ was in possession. The defendant first party with the dishonest
motive of doing injury to the plaintiff brought a fraudulent and collusive
suit for rent against the defendant second party who confessed judgment.
The defendant first party took out execution and by fraudulent and collusive
proceedings brought the aforesaid one bigha of land to sale and purchased
it himself. The plaintiff therefore* brought the present suit against the
defendants tirst and second party for the following among other reliefs : (¢5)
That it might be adjudicated that the aforesaid one bigha of land was
mortgaged to the plaintiff as aforesaid and that he was entitled to hold it
until satistaction of the amount covered by the mortgage-bond : (iv) That
it might be declared that the proceedings [284] terminating in the decree
aad sale aforesaid were fraudulent and collusive and that the sum due %o
the plaintiff under the mortgage-bond still formed a charge on the afore-
said one bigha of land. The suit was contested only by the defendant
first party, the defendant second party not appearing,

* Appeal from Appellate Decree, No. 47 of 1903, against the deoree of Lialit Kumar
Bose, Offioiating Subordinate J udg_e.of Mozuferpore, dated July 11, 1902, reversing the
deoree of Mahammad Zahoor, Additional Munsif of Sitamarhi, dated Feb. 15, 1902.
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The Munsif who tried the suit in the first instance found, that the
decree and the execution proceedings were fraudulent and collusive, and
gave the plaintiff a declaration that he was entitled to have the decree
and execution-sale set aside.

On appeal preferred by the defendant first parby, the Subordinate
Judge found that the entire holding of the defendant second party was
sold at the aforesaid execution-sale, and that the plaintiff being a transferee
of a portion of the holding had no right as againstthe defendant first party.
He accordingly dismissed the suit without going into the question of fraud
and collusion. The plaintiff appealed to the High Court.

Babu Lakshmi Narayan Singh, for the appellant. The plaintiff's
allegation is that the landiord and the tenant have colluded with each
other to defeat his rights ; that gives him a right of suit against both, and
the Court of Appeal below ought to have gone into the question of fraud
and collusion,

[RaMPINI, J. You are not entitled to seb aside the deeree or sale.
You are entitled to a declaration that the deree and sale if collusive have
not affected your mortgage lien.]

That is so. The plaintiff has asked for more but he may have what
he is entitled to.

Babu Umakali Mukerjee, for the respondent (defendant first pa,rty)
As purchaser or mortgagee of a part of the holding the plaintiff has no
right against the landlord ; the plaintiff’s cause of action against me must
depend on his title against me——but he has none: Kuldip Singh v. Gillan-
ders Arbuthnot & Co. (1). The plaintiff has not asked for the relief to which
he is entitled, why should ke get it ?

Babu Lakshmi Narayan Singh, in reply, referred to prayer {(¢v)in the
plaint.

[2858] RamPpiNI AND BRETT, JJ. This is an appeal against the deci-
sion of the Subordinate Judge of Muzaffarpur. This suit out of which this
appeal arizes was one brought to obtain a declaration thab cerain procee-
dings between the defendant first party and the defendant second party
were fraudulent and collusive, and for other reliefs. The facts of the case
are that the plaintiff is a mortgagee of a portion of the defendant second
party’s holding. He advanced a sum of Rupees one hundred, and obtained
a mortgage of one bigha of land which formed only a part of the defen-
dant second party’s holding. He alleges that the defendant first party,
who ig. the defendant second party’s landlord, collusively sued the defen-
dant socond party for hig rent ; that the defendant second party confessed
judgment ; and that the defendant first party put up the holding to sale in
execution of his collusive deeree, purcltased it himself, and is now in
occupation.

The plaintiff in his plaint prayed for various reliefs, among which
was the following, that the decree of the 10th December, 1900, passed in
favour of the defendant first party, .and the execution sale of the Tth
February, 1901, be et aside.

The Munsif gave him a decree to this extent, holding that the
proceedings were fraudulent and collusive.

The defendant first party alone appealed fo the Subordinate Judge,
Who held that as against the defendant'first party the plaintiff had no
cause of action, He abstained from deciding whether the proceedings

(1) (1899) L L. B. 26 Cal. 615.
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which terminated in the sale of the holding were fraudulent and collusive,
and dismissed the suit. ’

The plaintiff now appeals, making both the parties, defendants, res-
pondents. It has been pressed before us that the Subordinate Judge is
wrong in the view he took, that there was no cause of action against the
defendant first party, and that he should have proceeded to decide the
question whether the suib for arrears of renf and the sale of the holding in
execution of the decree in that suit were fraudulent and eollusive or not.

We think that the Subordinate Judge is in error in saying thab
the plaintiff had no cause of action as against the defendant first party.
‘Whether the proceedings were fraudulent and collusive, is we think the
main question upon which the decision of the case turns. The Subordinate
Judge should have entered into [286] that question and decided it.
It is perfectly clear thab if the proceedings in the rent decres and the
execution sale were bonu fide, the plaintiff can ocertainly get no relief
against either defendant. His rights are entirely gone. This is admitted
by the learned pleader for the appellant. On the other hand, if the pro-
ceedings were fraudulent and collusive, we think that the plaintiff has a
right to some relief. As againdt the defendant second party, hig rights are
either to be paid off ar to bring the mortgaged property to sale in execu-
tion of the mortgage lien; and it appears to us thatif the defendant first
party entered into collusive proceedings with the defendant second party
and caused a transfer of the holding to him, then the plaintiff’s mortgage
lien should not be held to be destroyed, but should be held to continue to

'subsist upon the tand, although it has now passed to the hand of the defen-

dant first party. This view of the case isin no way inconsistent with the
ruling in the second appeal No. 1894 of 1887, decided on the 31st July
1888 by Wilson, J. and a member of this Bench. '

Under the circumstances, we must set aside the decree of the lower
Appellate Court and remand the case to that Court to be decided in accor-
dance with these observations. If the proceedings referred to by the
Subordinate Judge were bona fide, the plaintiff has no ‘right : if they were
not bona fide, then the plaintiff will have the same right against the defen-
dant No. 1 as he would have against the defendant second party. And we
may observe that this relief is covered by the fourth prayer in the plaint
in which the plaintiff prays that if the sale be allowed to stand, then it
may be declared that the mortgage property is not free from the labili-

“ties and that the plaintiff’s dues form a charge upon the property in suis.

The costs of this appeal will abide the result,
Appeal allowed: case remanded.

82 C. 287 (=2 Cr. L. J. 202.)
[287] CRIMINAL REVISION.
Before My, Justice Pratt and Mr. Justice _Handley.
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BHOLANATH SINGH v. WoOD.*
[28th July, 1904.]

Jurisdiction of Magistrate—Criminal Procedure Code (4ct V of 1888), 8. 145—Parties
—Manager—T'stle— Possession—Encroachment.

* Criminal Revision, No. 716 of 1904, ,against the order of J. N, Roy, Joint
Magistrate of Miduapore, dated June 16, 1904,
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