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Before Mr. Justice E. Jackson and Mr. Justice Mitter. »

4
In ruE case or KALIKANT ROY CHOWDBRY, Purrtronze® g0ty

Foxfeiture of Recognizapce—Evidence to be taken in Presence of the Aeeused.

Before a Magistrate can declare that recognizances to keep the peace have

. been forfeited, he must record legal evidence in the presence of the accused,

proving that Lie was about to do something which would cause a breach of
the peace,

JacksoN, J.—This is an application to this Court to revise the proceedings
of the Magistrate of Dacca, passed against the applicant Kalikant Roy Chaw-
dhry. Both the orders paesed by the Magistrate are dated 14th of Juns?1869.
n one of them the applicant was orvdered to forfeit his recognizances for
Trupees 1,000, which he was ordered to pay, or, on failare, to suffer imprison-
‘ment for a period of six months. By the other, he was reguired to furnis.
security to the extent of rupees 5,000 to keep the peace for 20 months, The
‘period of 20 months appesrs from a proceeding of the Sessions Judge to have
been sinca chauged to one year. The Magistrate has recorded in his decision
the grounds upon which be has passed those orders.

" It is enough to say that from that decision it is quite clear, that no evi.
dence was recorded in the presence of the accused before those orders were
‘passed mpon him, ‘The aceused was called upon to show cause why his
recognizancesshould not be forfeited. He appeared and did show cause. If
the Magistrate still considered that the recognizances should have been
forfeited, it was his duty to record the evidence upon which it was proved
ihat the accused had acted in such a way that it became necessary to forfeit
those recognizances for rupees 1,000. There must be a regular judicial trial
aud legal enqniry before such punishment can be inflict d." Similarly, it has
been lately held by a Full Bench of this Court, thai even before rocognizances
are required from any person from whom a breach of the peaceis apprehend.
‘ad, there must be some evidenes before the Magistrate that such breach of
‘the peace is likely to Geaar.

" It may be thiat a defendant may make ¢ rtain admissions, upon which the
Magistrate ean assume that a breach of the peace is likely to occur, and in
such ease the Magistrate might act upon such admission, But whers the
accused denies the charge, it is incumbent upon the Magistrate to record the
‘legal evidence, proving that he was about to do something which would
cause a breach of the peace, before Fecognizances cor security can be taken
from him. ‘

In this case the Magistrate has iaken ¢ertain’depositions out of another trial,
and has placed those depositions ondhe record of this tripl as evidence agains
the accused. But they are manifestly nolegal jevidence against him : they were
not taken in his presence, or in the presence of any mooklitear duly authe.

* Revision of Proceedirgs undarsection 404 of the Codeof Criminal Preggdurs,
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1968 yized by him on this trial. The Magistrate states that they were taken in the
ix rak Casx presence of mookhtears employed by the defendsnt. But they were taken
IE(ALL}‘H‘“T_ leng before the defendant was called upon to answer the charge, and not
()B;“(jw taken upon this trial. Such depositions therefore cannot be any evidence

' whatever against the accuse=d. " )

If the'defendant has roally forfeited his recognizances, the Magistrate
must take evidence upon the point, and pass orders upon him, He must
proceed im the sama way if it is necessary to take further recognizances
from the defendant. .

The orders now passed by the Magistrate dated 14th June 1869 are
reversed.

MiTTER, J.=I concur. .





