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Before Mr. Justice E. Jackson and Mr. Justice Milter. 

I N THE CASE OF E A L I K A N T ROT CHOWDHRY, PETIT'IPNEB-* 

Forfeiture of Recognizance—Evidence to be taken in Presence of the Accused, 

Before a Magistrate can declare that recognizances to keep the peace have 
been forfeited, he must record legal evidence in the presence of the accused, 
proving that he was about to do something which would cause a breach of 
the peace. 

JACKSON, J.—This is an application to this Court to revise the proceedings 
of the Magistrate of Dacca, passed against the applicant Ealikant Boy Chow­
dhry. Both the orders parsed by the Magistrate are dated 14th of Junb»1869. 
n one of them the applicau t was ordered to forfeit his recognizances for 
Irupees 1,000, which he was ordered to pay, or, on failure, to suffer imprison­
ment for a period of six months. By the other, he was required to furnis. 
security to the extent of rupees 5,000 to keep the peace for 20 months. The 
period of 20 months appears from a proceeding of the Sessions Judge to have 
been since chauged to one year. The Magistrate has recorded in his decision 
the grounds upon which he has passed those orders. 

It is enough to say that from that decision it is quite clear, that no evi. 
dence was recorded in the presence of the accused before those orders were 
passed upon him. The accused was called upon to show cause why his 
recognizances-should not be forfeited. He appeared and did show cause. If 
the Magistrate still considered that the recognizances should have been 
forfeited, it was bis duty to record the evidence upon which it was proved 
that the. accused had acted in such a way that it became necessary to forfeit 
those recognizances for rupees 1,000. There must be a regular judicial trial 
aud legal enquiry before such punishment can be inflict d. Similarly, it has 
been lately held by a Pull Bench of this Court, that even before rocognizances 
are required from any person from whom a breach of the peace is apprehend, 
ed, there must be some evidenc > before the Magistrate that such breach of 
the peaee is likely to o?ftvr. 

It may be that, a defendant may make d rtain admissions, upon which the 
Magistrate can assume that a breach of the peace is likely to occur, arid in 
such case the Magistrate might act upon such admission. But whero tho 
accused denies the charge, it is incumbent upon the Magistrate to record the 
legal evidence, proving that he was about to do something which Would 
cause a breach of the peaee, before recognizances or security can be taken 
from him. 

In this case the Magistrate has taken eertain'depositions out of another trial, 
and has placed those depositions onJhe record of this tr*l as evidence against 
the accused. But they are manifestly no legal jevidence against him: they were 
not taken in bis presence, or in the presence of any mookhtear duly authc 
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15*68 rized by liim on this trial. The Magistrate states that they were taken in the 
I N THIS C A S E presence of mookhtears employed by the defendant. But they were taken 

K A L I I A N T \ 0 1 i g before the defendant was called upon to answer the charge, and not 
^ ° D H R T 0 , T taken upon this trial. Such depositions therefore cannot be any evidence 

whatever against the accused. 
If the'uefendant has really forfeited his recognizances, the Magistrate 

must take evidence upon the point, and pass orders upon him. He must 
proceed i» the same way if it is necessary to take further recognizances 
from the defendant. 

The orders now passed by the Magistrate dated 14th June 1869 are 
reversed. 

MITTER, J.—I concur. 




