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HIGH COURT COF JUDITATURE, CALCULITA (B . L.R.

Before \Mr. Justice Bayley and Mr. Justice Hobhouce.

RAJT CHANDRA PODDAR (PrainTiry) v. SRIMATI MANORAMA
(DEFENDANT) »ND ANOTHER (PLAINTIFF,)¥ .
Mo"r'tgage—--Foreclosure—-I’urcﬁaswr of Share of Mortgaged Property.

A mortgagee sold part of the morteaged property and then foreclosed,
his purchaser being no party to tho forcc’osure proceedings. The mortpagee
and purchaser afterwards sued forrecovery of possession of the mortgaged
property atter foreclosure.

Held, the purchaser conld maintain his suif, although he had not been a
party to the foreclosure proceedings fer the recovery o‘f the mortgaged
property. which had been purchased hv him. The foreclosure conferred
absolute title to the whole property mortgaged on the mortgagee, and any»
body e:aiming under him.

Bayiey, J.—In- this case8 annas of certain property was mortgayed lo
one Surju Mani, who disposed of 3 annas 10 gandas of that 8-anna share to
one Raj Chandra, the speéial appellant before us. These two parties sus in
this' suit to recover possegsion- ¢f -the lancs, after foreclosure of the wmore.
gage,

The defendant pleaded non-service of notice, limitation, and payment of
the mortgage debt, The first Court gave the plaintiff a decres. The lower

. Appellate Couct has reverscd that decision. The lower Appellate Court has

found that the notice was duly served on the mortgagor, but it has held that
jinasmuch as the purchaser -of the 3 annas 10 gandas shave was not a party in
the foreclosure proceeding, the foreclosure was not completed so far as
rogarded Lis share. The lower Appellate Court has accordingly dismissed

that part of the plaintiff’s suit which had regard vo the 3 annas 10 gaudas bo-
‘onging to the purchaser Raj Chandra.

The plaintiff, Raj Chandra appeals to this Court, and urges that the iower
Appellate Court was wrong in dismissing his ruit as to the 3 annas 10 gan-
das, inasmuch as the foroclosure of the mortgage by the original mortgages
was valid in law to confer an absolute title in the whole pruperty mortgaged,
upon herself, and anybody holding from or under her.

We think this contention good. The law cn this poiut is to be found in
gecticn 8, Regulation XVII, of 1806. That section =ays : ** Whenever the

. “receiver or holder of a deed of mortgage and conditional sule may be desirous

* of forcelosing the mortgase, and rendering the sal couclusive, on the e:pira-
« tion of the stipnlated period, or abt any time subsequent b.fur> the sum leng
*“is repaid, he shall ap;ly by a written patition, &c., ¢.” The whole quos-
tion therefore in the foreclo-ure proceeding is confired butwoen the mortgagor
on one sid-,* the receiver or holder” of the derd of mirtgage on the other.
It is found in this case, by the lower Apye late Court, that the foreclosure wus

* Special Appeal, No. 1508 of 189, from a decree of the alditional Sib-
ordira e Judge of Dacea, dat -d the 5th Aprir 1869, reversing the decree of the
B dier Moousifl of tha d strict, dated the 5th March 1868 ;-:a
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duly carried out by ab least the ** roceiver” of the dood of mortgags, that is 1769

the original mortzagee; aud so furtherofure as theso proceedings were con- g, 0uanpA

cerned, the foreclosure was good us regards the whole projerty covered by tobomar

the mortgage deed. . R smq;(’ _,I:r

‘We think therefore that the lower Appellate Conrt was wrong in dismiss- Manozama,

ing the plaintif Raj Chandra’s suib as regards the 3 annas 10 gaudas! on the
ground that ho was rot a party to the foreclosure proceedings; and in this
view we reverse the julgment of the lower Appellate Ciurt, and restore and

" affirm that of the first Court, with costs of this Court and of the lower
Appellate Court.

»

Before Mr. Justice Markby and M. Justice Glover.
THE QUEEN v. NANDKUMAR BOSE AND orHERS.* 1869

Sept. 14.
Act XXXI. of 1860, 5. 26— Act XL 7. of 1860, s. 188—Act XXV. of 1861, "~ P41
ss. 250, 251—Carrying Fire-arms without License— Disobedience to an Ovder
promulgated by a Public Servant,

A Magistrate igsued a notification that all persons d sirous of earrying
arms shonld take out a license enabling them to do so, under section 26 of
Aect XXXI. of 1850; and certain persons were, in consegueuce of his nnotifica-
tion, arrested and brought Yefore him, charged in a P'olice report wiih carry-
- ing arms without license. No summons or warrant had been applied for, or
any complaint lodged before the' Magisirate previvus to the arrcst of the
prisoners. No charge in writing was framed as required under sections 250,
251 of the Criminal Procedure Code. No evidence was taken ; but the
prisoners admitted carrying the fire-arms, The Magistrate convicted them,
ander section 188 of the Indian Penal Code, of disobedienés to an order duly
promulgated by a public servant. There was no evidenes that: the dis-
obedience wcu'd canse or tend to cause annoyance, obstruction, or injury to
human life, health, or safety. Held, the econvictions must be quashed.
Necessity of obgerving the rules laid down in the Criminal Procedure Code
remarked on. :

THIS was a reference from the Officiating Sessivns Judge of Backergungs,
dated the 29th July 1869, The circumstauces are set ‘out in the crder of
Reference as follows :

2. “In the cases noted in the margin, it appears that the Police, under general

= orders from the Magistrate arrest-

1 Queen v. Nandkumar Bose and others od and sent in certain persons as-
8 Queen v Moni Gomez and anotler. . . £ L
8 Queen v. Ram Chand Christian. having possession of guns without

licenses. -~ The Magistrate took

their statements and convieted them under] section 183 of the Penal
Code. No complaint or deposition procoeded the convietion.

3. Iathe case noted in the margin,* the accnsed appears to have attended,

) of his own aceord, after a warraut
* Queen v. Rohandi Naya, had issucd; he was similarly eon.

4 Queen v, Lashkar Mahemed. . .
R victed ; and in the next case,} the

L3 » N '
accused was arrested on warrant, and convicted in the same manner.

#* Reference, under sect’on 434 of the Code of Criminal Procedare, from
the Oitciuting Bessious Judge of Backergunge, dated the 29th July 1: 69,
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