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The firstis really an ohjactinn which was much more in the mouth of
Wise than of &el’endan's, and when we have the titla deeds given to Wise.in
p];ﬁniiﬁ‘;S hands. and Wise’s agent admitting that Wise had raturned those
deeds, and when the plaintiff has thus fulfilled prima facie what defendants
¢alled on her to fulfil. viz, has accountad 10¢ her being still the proprietor,
the alleged conveyance to Wise notwithstanding, I think we have an answer
to the issiie which dofendants raised in the Courts below, and sufficient to
allow the cass to procaed. v

And on the second point 1 think that to what extent the burden of proof
was on plaintiff, she has discharged that burden.

L

Be}"‘are Sir Barnes Peacock, Kt., Chicf Justice, and Mr. Justice Mitier.

DWARKANAIHHALDAR (JuneMexT-DFBTOR) v KAMALAKANTH
HALDAR (DeCREE-HOLDER ¥

Uncertainty in Decree— Execution

‘Whena decree is 8o uncertain that it is impossible to ascertain what ia
deer ed, a plsintiff cannob be pub into poessession of any other thiug by
execution ‘han that which the dectae describes. Hvidence cannot be given in
the execiition department to amend anv uucertainty in the decree. The law
allows certain matterato be ascertained in execubi n, but bey.nd those it is
the duty of the Judgs to take cace that his decree is so precise that it i3
eapable.of exeeation without leaving it 10 the Court of execution to decide
what the Judge iutended to decreeo.

The neeessity of certaiuty in decrers discussed.
Baboos K-dar Nath Chatterjee and Bhawani Chdran Dutt for appellsnt.
Baboos Kali Mokan Das and Ramesk Chandra Mitter for respondent.

Pracock, C, J.—In this case the plaintiff sued to recover a yearly palla,
or turn of worship, in the month of Bhadra, immediately following that og
Mahesh Chandra and othrrs. His ¢laim was founded on a mortgage of that pal-
la, which he al'leged had been foreclosed ; and he obtained adecree to recover
the palla claimed in his plaint It app-ars that the eclaim in the plaint follow.
ing the deed of mortgage entitled the plaintiff to recover a yeaily palla in
the month of Bhadra, following that of Mahesh Chandra and others, The
Moonsiff, on an application for execution,in which the decree-Lolder asked to
be put into possession of a palla fal'ing in a diffarent month from that of
Bhadra, considered that ha conld not put the plaintiffinto possession of such
apalla; and that a8 Mahesh Chandra had several pallas in the month of
Bhaira, it was impossible for him,as the case stoo?, to ascertain which of the
pallas of Mahesh Chandra’s the palla which the plaintiff had recovered was
to be immediately following, He says, S when the decree-holder’s vakeel

* Mircellaneous Speeial Appeal, No 197 of 1869, fri.. an rrder of theJniga
of 94 Pergunnas, duted the 20th February 1869, reverring an ovder of the
tudler Mooueifl of that disteict daved the 12¢h o ovember 1563,
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“admits thnt Mahesh Chandra avd ‘others had more Lh.m one palla in that

18€9

“month, it is difficult to ascertain in the execution Hepaztment tha date of DWARKANATE |

* “the palla of Mahesh Chandra and others, which was immediately followed

by the palla in gnestion.”

The plaintiff apy ealed to the Juidge, wlho stated that the & alh was on the
1st of Bhadra 1263, and on the last dsy of Jaishta or the first Adearin
12057
It is said, on the part of the plaiutiff, that the yalin which he recov: red
was uot a palla necessarily falling in the month of Bhadra, bus thatib was a
shifting one, and sometimes fell in Bhadra and sometimes in other months.
But that was nob the palla such as was mortgaged, nor wss it a palla suchas
was deersed.  All that the Court has to do in the execution department is to
put the plaiutiff into po’ss«/zssiou of the palla wiich was deseribed in the deeree;
and if the palla which was de:cribed in the decres wassn unces tzinly deserib-
ed, that it was impes-ible to decide what was deereod, exerution ceuld not be
given ; and if execuiion cannot be given of a decree 8o uncertain that if

Hanpar
v.
K:maza-
KAN!H Haype
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is imposeiblo to ascertain what is decreed, i scems clear that a plaintiff |
cannot be pub into possossion by execution of anyother thing than that which |

the decrece describes.

It has boen coutended that evidence was admiss'ble in the exccution
departinent to make that clear which the deerce left uncertain, or to show
that the decroe intended to give the p'aint{f scmething different frem that
for which the plaintiff sued, and which wss awarded to kim by decree
According to that contention, if a plaintiff wore to sue for a lakh of rupees
and the Judge were to say he could not ascertszin what was dus to the piaiu-
{iff, whether it was a lakh of 1upees or one rupee, and he, therefore, decreed
to tho plaintiff as wuch as the defeniant cwed bim, if the amoeunt could be
agcertaived in the exccution depsrtinent, you wonld be deputing fo thoe
execution departmuut that whiz the Judge should him-clf have determined ;
and if the contention is allowed,it goes furiher. It would allow the exe-
cution department to decide that the Judge interded fo give o ti.. plaintiif
somsthing different from that deseribediu the decree, upon the grourd thab
the Judge must have intended to give it.

1f the Judge were to say,* I award to the plaintiffs a pices of land
bounded on the west by theland of A, B., the execution depariment could
not ¢o into evidence to show that the Judge meant a piece of lnnd bounded
on the east by the iand of A, B, ; orif the Judge shonld award to plaintit€
50 bigas of land, abutting on the Jand of A. B.1in a eertain village, and it
thould be shown that A. B. bad five different pieces of land in 1he samo
village, you could not go into evidence in the execution department, for the
purpose of ascerfaining to which of the pieces of land of A. B. the decree
reforred. The law hes allow:d cerfain matters to be ascerfained in exeen-
tion, but beyond those)it is the duf)y of the Judge to t+ke ecare that his decros
is so precise that it is capable of execation without leaving it to the Courk
of execution to deeide what the Jadgo inteuded to decrce.
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1869 1t appears to me that in this case if we were to allow the plaintiff to go
Lwagrzanarg iuto evidence tofshow that the palla which he reccvered, instead of being
‘HA(I;DAR a yearly pallajin theimonth of Bhadra, was a palla shifting year by year, tobe -
Kamapa- 6xercised sometimes in one month, and sometimes in another, we should be
XsNTH HAL- allowing evidence for the purpose of eoniradicting the decree; and if we
DAR. were t allow evidence to be given in the exccution department to show whicy,
of the pallasof Mahesh Chandra,the palla intended to be decreed to the plain-
tiff was immediately following, we should be allowing the execution depart-
ment to do the daty of [the; Judge and to ascertain that which the Jndgo
ought to bave ascertained.
If by reason of an_ uncertainity in the mortgage, or’an uncertainty in the
evidence, the Judge could not acsertain what parii¢ular right the plaintiff

was -2utitled to recover, he ought mot, on any «f those grounds, to givea
decree for]'plaintiff so uncertain that the Court of execution could _pet know
what be intended to award.

IThave mede these remarks at length, becanse I have frequently potiend

that in execution cases, the duty falls on the execution department to acer~

tain the details which cught to have been ascertained by ihe Judgeand
specified in his decree,

It was further coutended that the defendsnt had no right to appeal in this
case, upon the ground that the property about to be seized was that of bis
son ; but that is not the only ground on which this appeal is preferred. One .
of tle growunds of appeal is that the palla recovered being’a yearly palls, to
be exsrcised in the month of Bhadra, a palla,to be exercised in any other
month could not be delivered- It appears to me that the defendant bad a right
to take that objeetion; for if he baduok the decree wight be executed by
giving the plaintiff som-thing which was never iucluded in the mortgage.

For these r asons, I am of op'nion that $his appeal ought to be allowed,
and the order of the Judge reversed with costs.
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1869 Before Mr. Justice Bayley and Mr. Justice Hobkouse. i

June3)  WABADWIP CHANDRA SIRKAR AND oTHERS (DFFENDANTS) .
KALINATH PAL FOR SFLF AxD GuaRrRDIa® c¥ PROSOMNOQO
CHANDRA PAL, MiNor BROTHER, (PLAINTIFF.)*
Minor—Act XL. of 1858, 5. 3~Dissmissal for Default— Act VIIT of1859 s.
110.

A suit ean be prosecuted or defended by & relative, on behalf of a mingr. .
without a certificate under Act X L. of 185%, when the subject-matter ~¥ ° the
suit is of a swall value. ) Jre

A suit to recover real and personal property of the value of Rs. 7,¢¥ 261(;- was
allowed to be prosecated by the brother of & minov. on bebalf of himy sefand
his minor brother, under section 3, Act X L. of 1858, ~

*]Regular Appeal, No. 46 of 1869, from a deeree of the Subo rdina’ te Judge

of Dacer, dated the 25th Novewber 18¢8,
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