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Before Mr. Justice Buyley and Mr. Just'ce Hgbhouse.
: 2

GIR1SH CHANDRA ROY CHOWDHRY (DrrenDANT.) v SRIMATI
AMINA KHATUN (PLaINTIFF.)¥* :

3 .
Deed of Sale—Indorsement—Suit’ under Act XIV. of 1859, s. 15—~ Evidence—
Registration— Ground not taker in Cowrt below —Onus. 9

The p'aintiff executed a deed of sile of a moisty aud a lease of the other
mwoirty of certain property to B. B iustituted a suit under seetion 5, Ach
X1V. of 1859, which was d smissed. B then rewurned the deed of sale and
lense to A, witin the foliowiuy endor-ement under hig signaturs, Viz., ‘‘return-
ed, no elaim.” A instituted the preseunt suir Lor recovery of possessiou of the
said property, snd the defendant ser up in bis defonce vhat A had no nghs
1o sue fur a moiery of the propsrty, as the same has been conveyed to B
and that the evdorserhent of the deed of sale, ** retyrned, no claim™ was not
a missib o in eviience, as the same had not bsen registered. ?

Held, that the entry was only of evidencoe that the trausaction was
inchoate, and not final, 80 as tu require & reconveyauge.

Held, that as the plea as to the inadmissibility of the evidence for want
of registration was nst specificaliy taken in the Gourt beluw, it could not be
allowed in special sppea. ‘ ' :

Held, that the onus was upon the defendant to prove his purchase.

Taz plaintiff executed a bill of sale of a moiety of her maurasi tenure
and an ijara patta of the other moiety, in favor of Mr. Wise.
© On the strength of the bill of sale and patta, Mr. Wise suel the defend-
ant, Girish Chandra, under section 15, Act X1V. of 1859, for possession of
inoperiy in disyute ; but the suit was dismissed on the 30th of May 1865.
On the dismissal of the suit, Mr, Wise returned the doeuwents to the
plaintiff, with an egdursement? theveon, viz. : * Relurned, no claim,”

(Sd) J.P. WISE.

This endorsement was neither stamped nor registered.

The plaintiff brought the present suit to recover posssession of the miras
tenure, and for a declaration that a mooktesrnama and & kabals, alleged to

have been extcute@ by her,_ and under which the dpfe_udauts claimed, were
fraudulent.

The defendant set up, in his written statement, that the plaintiff had no
right to sue, at least as regards a moiety of the property, in consequence of
the sale to Mi. Wise ; and that the mooktearnama and ka._ba,la. weTo geuqiue
documen's, ' »

The Principal Sudder Ameen of I}acea held that the plaintiff’s suit was not
barred, as Mr. Wise had not preferred any claim, and as there was evidene,
of the documents baving been returned by Mr; Wise, and that the deeds set up
by the defendants were fra.udulefx)f; and passed a decregjin favor of the plaintiff.

* Special Appeur;"No. 3233 of 1868, from a decree of the Judge of Dacea,
dated the 9th September 1868, affirming a decree of the Piincipal Sudder
Ameen of that district, dated the 4th November 1867.
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On appeal, the Judge held that the plaintiff had a right to sne, as the bill
of sale and ijura patta had besn cancslled and signed by Mr, Wise, and as
there was evidence of the fact of Me. Wise having relinquished the property.
He accordingly confirmed the decision of the lower Court,

Girish Cbandre Chowlry, ons of the defendants, appealed to the High
Court.“

Baboo Ramesh Chandra Mitler (with him Baboo Srinath Banerjee) for ap.
pellant.

Bahoo Aanada Prasal Bineryee(with him Biboo Chundra Mudhab Ghose
for respoudepts.

BayLey, J.—Plaintiff sues for possession of a miras tennre, and for g
declaration that a mooktearnama and a kabala of Magh 1263, set up by
defen&anr, were so seb up falsely aud collusively.

Plaiutiff's allegations are that she never executed such a conveyauce or the
power of attorney set up by defendant as her acts an1 deeds ; that the whole
weas a deceitful arrangement by defendant No. 1, Kedar Meah, who prevailed
on one Sheikh Haradhan, father of defendants Nos. 4. 5, and 6, and a servant
of plaintiff, to get the above deeds executed ; that the mooktearnama was in
the namo of Mooktaronddin, defendant No.2, but was false ; that the deed of
sale which purported to make Abdul Hamid, defendsnt No. 8, the vendee
was not executed by plaintiff ; that plaintiff sold one-half and leaged one-half
to Wise, who sued for prssession under section 15, Act X1V. of 1859, bat
abandoned the purchase ; and that spec’al appellant, defendant No. 8, Girish
Chaaudrs, purcﬁased from defendant Abdul Hamid, and plaiatiff was dispos-
pessed. The answer of defendants substantially was that the power of attorney
and conveyance were true ; that legal possession passed under them ; that as
plaintiff admitted she had sold half to Wise and farmed half before the snit
under Act XIV. of 1859, and that plaintiff never shewed bhow she was
revested with her proprietary right, she could not sue-

The first Court gave plaintiff a decree considering on the evidence that the
plaintiff's alleg;tions were proved. The lower Appellate Court afirmed the
decision of the first Court.

Some of the grounds of special appeal recorded in the petition, are as

follows :

1. That inasmuch as the plaintiff had disposed of the property in dispute
by saleand izsra to Mr. Wise before the iustitution of this suit, the learned
Judge is wrong to hold that plaintiff had any longer a right to lring this
action.

9. That even ifit be concaded for the sake of argument that the aforesaid
cancellation had the effect of creating a title in favor of the plaintif, it is
submitted that the said eancellation not being registered was not admissible

in evidence, The learned Judge was wrong to rely upon the said cancellation.
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3. That the learned Judge’s decision is erronsons ia not making the
plaintiff to start her case first by giving evidence of the false nature of the
mooktearnama.

Ou the first plea I would observ? that plaintifi’s case iy that sWise never
completed the purchare, having returned the deed with an endorscrgent in
English 4 r¢'urned, no claim, signed J. P. Wise,” and a correspondi;g entry
n Bengali ; that, eonsequently there wasnothing but an inchoate transaéticn,
and nothing complete and firal so as to reqnire a reconveyance.

On the other hand it is urged that as this endorsement js not registered, it
cannot be faken as evidence. Now there was no such objed(ion taken below.
There was, it is true, the general plea that as Wise has purchased half and
farmed balf from plaiytiff, the latter conld not sue without shewing how she
beeame revested with the property. But Ido not think that a mere géneral
plea of this kind, which no Court, or opposite party; could understand to
mean that there was no reconveyance, hecause there was no registration, can
e taken as the equivalent of the specific plea as to non-registration now put
forward.

It is then urged in ¢onnection with this matter that the endorsement not
being independently proved,oral evidence cannot suffice to prove that writing.
Sheilh Rakmatulla v. Sheikh Sariatulle Kagehi (1) and Roopa Koonwur v,
Juggoolall Opadhya (2) are cited in support of this plea.

Now the lower Appel'ate Court has not decided the case solely on the
endorsement but on all the facts of the case, based on the entire evidence,as
showing that plaintiff’s allegations are true, thst she never executed the power
of attorney and the deed of sale of Magh 1269 set up by defendants. When
the endorsement was admitted as evidence by the Courts below, no cbjection
other evidence. I think then that this plea is too late.

* * * * * * * *

The last plea is that plaintiff alleging fraud shou'd prove it, and did not.
Plaintiff’s real case was that she has been dispossoesed by the defendants
who set up a title from her, whereas she denied ever granting them such
title, and sccordingly if they produced the power and deeds of eale, they
were false and not given by her, Thus it was for defendants to prove their
title, it being their affirmatire plea that they had title.

On the whole then I think that there is no reason to interfere with the
decigion of the lower Appellate Cenrt, in this case, on the ground of its being
erroneous in law. I would therefore di'smiss this special sppeal with costs.

Hosnousy, J.—I agree in dismissing this special appesl with costs.

One objection raised isin regard to plaiotiff’s status by reason of the
conveyance to Wise, the other acto the burden of proof being on plaintiff
and not having beenTischarged by her,

(U1 B. L. R, F. B., 58. @11 W, R, 50,
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The firstis really an ohjactinn which was much more in the mouth of
Wise than of &el’endan's, and when we have the titla deeds given to Wise.in
p];ﬁniiﬁ‘;S hands. and Wise’s agent admitting that Wise had raturned those
deeds, and when the plaintiff has thus fulfilled prima facie what defendants
¢alled on her to fulfil. viz, has accountad 10¢ her being still the proprietor,
the alleged conveyance to Wise notwithstanding, I think we have an answer
to the issiie which dofendants raised in the Courts below, and sufficient to
allow the cass to procaed. v

And on the second point 1 think that to what extent the burden of proof
was on plaintiff, she has discharged that burden.

L

Be}"‘are Sir Barnes Peacock, Kt., Chicf Justice, and Mr. Justice Mitier.

DWARKANAIHHALDAR (JuneMexT-DFBTOR) v KAMALAKANTH
HALDAR (DeCREE-HOLDER ¥

Uncertainty in Decree— Execution

‘Whena decree is 8o uncertain that it is impossible to ascertain what ia
deer ed, a plsintiff cannob be pub into poessession of any other thiug by
execution ‘han that which the dectae describes. Hvidence cannot be given in
the execiition department to amend anv uucertainty in the decree. The law
allows certain matterato be ascertained in execubi n, but bey.nd those it is
the duty of the Judgs to take cace that his decree is so precise that it i3
eapable.of exeeation without leaving it 10 the Court of execution to decide
what the Judge iutended to decreeo.

The neeessity of certaiuty in decrers discussed.
Baboos K-dar Nath Chatterjee and Bhawani Chdran Dutt for appellsnt.
Baboos Kali Mokan Das and Ramesk Chandra Mitter for respondent.

Pracock, C, J.—In this case the plaintiff sued to recover a yearly palla,
or turn of worship, in the month of Bhadra, immediately following that og
Mahesh Chandra and othrrs. His ¢laim was founded on a mortgage of that pal-
la, which he al'leged had been foreclosed ; and he obtained adecree to recover
the palla claimed in his plaint It app-ars that the eclaim in the plaint follow.
ing the deed of mortgage entitled the plaintiff to recover a yeaily palla in
the month of Bhadra, following that of Mahesh Chandra and others, The
Moonsiff, on an application for execution,in which the decree-Lolder asked to
be put into possession of a palla fal'ing in a diffarent month from that of
Bhadra, considered that ha conld not put the plaintiffinto possession of such
apalla; and that a8 Mahesh Chandra had several pallas in the month of
Bhaira, it was impossible for him,as the case stoo?, to ascertain which of the
pallas of Mahesh Chandra’s the palla which the plaintiff had recovered was
to be immediately following, He says, S when the decree-holder’s vakeel

* Mircellaneous Speeial Appeal, No 197 of 1869, fri.. an rrder of theJniga
of 94 Pergunnas, duted the 20th February 1869, reverring an ovder of the
tudler Mooueifl of that disteict daved the 12¢h o ovember 1563,





