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HIGH COURT OF JUDICATURE, CALCUTTA (B.LR-

JAcksow, J.—The only ground taken before us in this special appenl is
that the lower Appeliate Court had wo jurigdiction to entertain the appeal, in-
asmuch as the case had boen decided against the defendant Ex-parte. This
coutention is founled upon section 119 of Act VIII. of 1859; but that see.
tion wi}l not support the argumeut. The words of that section are ¢ no ap-
pesl shall lie from a judgment passed Ezx-parte against a defendant who bas
not appeared.” In this case the defendant rot merely had appeared, bnt he had
been present at the first hearing of the cause, and was mersly absent at the ad-
journed hearing, that is, when the adjonrued hearing commenced ; but came
into Court before the Moonsiff had actually recorded the judgment, and also
his evideuce was on the record. Tue special appeal must be dismissed with
costs,

M4grxBY, J.~T am of the same opinion.
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Before Mr. Justice L. 8. Juckson and Mr. Justice Markby

CHINTAMANI SEN (PraiNTirr) v. ISWAR CHANDRA AND GTHERS
(DEFENDANTS.)*

Act VIIL of 1859, s. 246 —Right of one Decree-kolder against another,

Two several judgment-ereditors attached certain property which was re~
Jeased upon the claim of a third party, under section 246 of Act VIII. of
1859. One of them sued the succescfitl ciaimant, and obtained a decree de-
claring the property in dispute to helong to the jodgment.debtor, and there-
upon caused the preperty to be sold, and becama the purchasor thereof:
Thereupon, an assignee of the other judgment-er« ditor sued him, slleging an
earlier lien, and praying = sale in satisfaction thereof. The defencefset up
was that at the plaintiff did not come inte Court to set aside the order un-
der section 246,within a year from the date thereof,he was barred from bring+
ing the preseut suit.

Held, that the omission to bring & separate suit for that purpose did not
bar him from cbtaining a declaration of his prior lien,

Baboo Gopal Lal Milter for appellant.
Baboo Kriskna Sakha Mookerjee for respondent-

Tug facts of the case}sufficiently appear in the judgment of

JacksoN, J.—1t appears to me that the decision of the lower Appellate
Court is erroneous. The suit relates to certain property whichk belonged
originally to one Ala Hafez. This person mortgaged the proparty in question
to Bani Madhab on the 12th Aghran 1258. Immediately afterwards, that
is to say, on the 12th Pash, he mortgaged the same property over again to
Iswar Chandra, and Iswar Chandra it seems, had no notice of the first mort.
gage. Both mortgagees brought suits agaivst Ala Hafes and got decrees for
the money advanced, respectively, with a declaration that the property was lia~
ble to be sold in satisfaction of their decrees, and they both subsequently at-
tached the property. ' ¥

“ ew.

* Special Appeal, No. 200 of 1869, from a deeves of the Subordinate Judree
o f Beerbhoom, dated the 5t1i Deec mber 1868. affirming a decves of the Moon
siff of that distriet, dated the 15th of June 1868,
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Pending the attachment one Dhan Krishna preferred a claim, and that claim 1869
was allowed under section 246 of the Code of Civil Procedure. Bani CHINTAMANL__
Madhab, who after this sold bis rights to the present plaintiff Chintamani, Sen
took no steps immediately to get rid of this order. But Iswar Chandra, Is:uv
the other mortgagee, did bring a suit within one year, andgot the-claim of QmaixpRA.
Dhan Krishna set aside, and estabflished the rights of the judgment-debtor.
He then proceedsd to have the property sold uuder his own decree; and be
yurchased it himself. Bani Madhal’s vendee, Chintamani, now brings this
suit in his turn against Iswar Lhandrs, to have it declared that the property
may he sold in satisfact on of bis earlier lien. This suit has been thrown out
by the Conrts below not on the ground that, as alleged by Iswar Chandrs,
the mortgage transaction between Bani Madh:.b and Ala Hafez was one of
a fraudulent character, but on the ground that Bani Madhab by omitting to
bring any suit within ¢he year after the allowauce of Dhan Krishna’s objee_
tion, had lost his right of lien upou the property,and was effectually concluded
by that order.

It does not reem to me that the terms of section 246 have the effect of
completely barring any party against whom an award is given under that
section, whatever circumstances may afterwards happen. Ido pot think that
if this property had been attached by several ereditors, and all those attach-
nents had been removed in consequence of the claim of Dbhau Krishua, it was
necessary for each attaching creditor to brivg a separate suit ; but I think
that when one of those creditors brought a suit against the objector, and in
that sunit set up the right of ownership of the original judgment-debtor, he
effectnally got rid of the claim of the objector, and left the road open for
other parties having a lien upon the property. I thiuk therefore that the
present plaintiff, who represents the earlier mortgagee,is not debarred by his
omission to bring a separate suit under section 246, but that he is gnite com-
petent to maintain his present conteution against Iswar Chandra, and to
enforce the lien which he had upon that property under the mortgage effected
by Ala Hafez. 1 think therefore that the decision of the Court below must
be set aside with costa.

MarkgY, J,—1 am of the same opinion.

Before Mr. Justics Norman and Mr, Justice E. Jackson.

HARO DAS AnD aNoTHES (PLAINTIFFs)» GOBIND BHUT- 1869
TACHERIEE aND aNoTHEk (DEFENDaNIS). * Aug. 12

Act. X. 0f'1859, s. 6 Khodk 1st Ryot—Right of Occupancy — Abandonment- —

The right of accupaney given in section 6, Act X. of 1859, is a right to
occupy snt hold the land.  When a ryot leaves his heme, he ceases to he a
Khodkast ryot, and if he refuses to come back and cuitivate the Jand when
called upon, the z:mindar is at liberty to settlb the land with others.

* Special Appeal, No. €91 of 1889, from a decree of the Officiating Judge
of Rungpore, datea”3cd December 1868, affirming a decree of the Deputy
Collector of that district, dated the Sth ¥eptomber 1868,
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