. VOL. IIL] i APPENDIX, 21 .

3

" The Judgs attempts to distinguish the present cise from those cited 1869
ot the ground that the parties here are patailars, RBat we think it m
may he laid dowa broadly that in all cases of joint owaership each Susparr Dxas-
party has a right to demand and enforce partition; in othsr words a Mmss:‘. Tane
righs to be placad in a position to e 1joy his own right separat-ly, and with- ping Sxinwan
out interraption or intecference by othets g3e Spency’s Hquitable Jarisdie-
tisn, Vol. 1, page 633 ; Story’s Bquity Jarispru leuss, Sections 643-649,
The zemindars have nothing to do with this question. They bave been made
defendants, and had they merely appeared for the protection of their own in-
terests, they wonld have heen entitled to their ¢ists. Thosas who have appeare
aud op)osol the pirsition must bear their own ¢ sts.  The partition will of
course nob affect the liabilities ofsthe parties ununder their several contracts
with the zemindars, The decislon of ths lowee Appellate Court must be
roversed. 'The respondents must pay the costs of the appeals in the Jowar
Appellate Court and in this Court. The case must be rewanded to the
first Conrt, in order that an Amsen may bs appointed to survey and
make a partition a3 between the plaiatiffs anl the defendauts; on the
Awmeen makiang his report, either puty will be at liberty, it dissatisticd
tv except to iv in the usual way.
Tae costs of the snit in the first Court and of the partition are the neces-
sary exponses of obtaining a partition by a dec es of Court ¢1used not by any,
wroagful act of tho defendauts, but by the natucs of the tenancy, viz, &
tensuey of an uadividsd share of aun estate. Tae plaintiff for her own advau-
tage, convenience, and seeurity is desivous of exsreising hor right of exchang
ivg her uudivided share for an equivalent share of that estate to be held
in severalty. The defendints hold snbject to the plaintiff’s right (o demand
such partition. The plawnhiff and principal defendants must therefore each
bear their own costs of the suit in the first Court, and the costs of the parti-

tion will be divided between the parties in proportion to their respective
shares in the estate.

Before Mr. Justice L. 8. Jackson and Mr. Justice Markby.

GORACHAND GO3WAMI anp orHers (PrLainTiFFs) o« RAGHU
MANDAL AND oTHERS (DEFENDANTS.)* 1869
Act VIIL. of 1839, s, 11D ~Appeal —Ex parle Juigment. July 15.

Section 119, Act VIIL of 1859, doss not apply to a defendant who is only
absent on an adgourued hearing- 1t relates only to one who has never appeared.

Baboos Banshidar Sen and Gris Chandra Mookerjee for appeliant.
Babhoos Krishna Sakhe Mookerjee aud Nilmadhab Sen for respondent.

% Special Appaal, No. 169 of 1869, fromua a decres of the Judge of West
Burdwan, dated the 8rd November 1868, reversing 8 decree of the Moonsiff
of thai district, dated the 11th"™May 1868.
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JAcksow, J.—The only ground taken before us in this special appenl is
that the lower Appeliate Court had wo jurigdiction to entertain the appeal, in-
asmuch as the case had boen decided against the defendant Ex-parte. This
coutention is founled upon section 119 of Act VIII. of 1859; but that see.
tion wi}l not support the argumeut. The words of that section are ¢ no ap-
pesl shall lie from a judgment passed Ezx-parte against a defendant who bas
not appeared.” In this case the defendant rot merely had appeared, bnt he had
been present at the first hearing of the cause, and was mersly absent at the ad-
journed hearing, that is, when the adjonrued hearing commenced ; but came
into Court before the Moonsiff had actually recorded the judgment, and also
his evideuce was on the record. Tue special appeal must be dismissed with
costs,

M4grxBY, J.~T am of the same opinion.

— v e

Before Mr. Justice L. 8. Juckson and Mr. Justice Markby

CHINTAMANI SEN (PraiNTirr) v. ISWAR CHANDRA AND GTHERS
(DEFENDANTS.)*

Act VIIL of 1859, s. 246 —Right of one Decree-kolder against another,

Two several judgment-ereditors attached certain property which was re~
Jeased upon the claim of a third party, under section 246 of Act VIII. of
1859. One of them sued the succescfitl ciaimant, and obtained a decree de-
claring the property in dispute to helong to the jodgment.debtor, and there-
upon caused the preperty to be sold, and becama the purchasor thereof:
Thereupon, an assignee of the other judgment-er« ditor sued him, slleging an
earlier lien, and praying = sale in satisfaction thereof. The defencefset up
was that at the plaintiff did not come inte Court to set aside the order un-
der section 246,within a year from the date thereof,he was barred from bring+
ing the preseut suit.

Held, that the omission to bring & separate suit for that purpose did not
bar him from cbtaining a declaration of his prior lien,

Baboo Gopal Lal Milter for appellant.
Baboo Kriskna Sakha Mookerjee for respondent-

Tug facts of the case}sufficiently appear in the judgment of

JacksoN, J.—1t appears to me that the decision of the lower Appellate
Court is erroneous. The suit relates to certain property whichk belonged
originally to one Ala Hafez. This person mortgaged the proparty in question
to Bani Madhab on the 12th Aghran 1258. Immediately afterwards, that
is to say, on the 12th Pash, he mortgaged the same property over again to
Iswar Chandra, and Iswar Chandra it seems, had no notice of the first mort.
gage. Both mortgagees brought suits agaivst Ala Hafes and got decrees for
the money advanced, respectively, with a declaration that the property was lia~
ble to be sold in satisfaction of their decrees, and they both subsequently at-
tached the property. ' ¥

“ ew.

* Special Appeal, No. 200 of 1869, from a deeves of the Subordinate Judree
o f Beerbhoom, dated the 5t1i Deec mber 1868. affirming a decves of the Moon
siff of that distriet, dated the 15th of June 1868,





