VOUL 111} APPENDIX. ’ ,

Before My Justice Kemp anl Mr Justice Giov r,

»
J. B. BULLEN axp aNoTHER (DEruNDANTS) ». LALIT JHA AnD
OTHERS (PLAINTIFFS.)¥

Suit for Rent—Tossession by Le:see. *

A suit for rent will not lie where the lessee has never obtained pos’ssuion
of tbe Jaid ieased to him.

Mre R. I. Ailan for appellants.
Baboo Xali Krishint Sen for respondents.
Taz= facts sufficiently appéar in the judgment of

¢

Kemp, J.—This was a suit for the rent of 1275. Tho plaintiff alleges
that the defendant tock a lease of the properties for which the rent is claimed
from the year 1274 to the year 1233,at a jumwn of rupees,219,0n a kabittiat da-
ted the 20th September 1863.The first Uourt,on the pleairaised by the defend-
ant that he naver obtained possession, framed an issue, whather the plaintiff
ibe landlord,had given the defendnt possession or not;and after alocal inguiry
found that the landlord had vever given the defendant possession, and that
the landlord himself had never been in possession, and therefore dismissed the
suit. On appeal, the Judge reversed the decision of the first Court, finding
that in a suit for the rent of 1274, the Judge has found that the defendant
had signed a lease and had got possession according to his own admission,and
thorefore was answerable for the rent. It is not disputed that the defeundnant
signed a kabuliat ; the real conteution on his part is that before the landlord
can aintain his aection for vent against him, hé cught to show that he has
given possession to the tevant. but not having been sble to show that, he is

not entitled to recover any reut. We think that the real issne between the

parties is as laid down in the first Court, namely whether possession bas been
given or not; and we think that it would be highly inegnitable to pass a decree
against the defendant for rent, unless we are satisfied that he isin possession
of the land leased to him. It appems to ns vory clear that he is not in pos-
gesgion ; the local inguiry establishes the fact of non-possession, and all the
probabilities of the case support the defendants’ contention, for it is . not easy
to understand why an indigo planter shonld give up land which he could cu’ti-
vute at & profit by refusing to pay renf, a rent which is certainly not an ex-.
" arsgive one if he were in pessession. The Judge alludes to an admiseion by the
defendants’ manager Catlefon. It .appears that Carleton did put in a
petition under Aet VI of 1862, applying for permiesion to measure the estate,
and there may have been a recital in that petifion that he was in possession; it
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# Special Appeal, 3. 1012 of 1853, from a decree of the Julga of Sarnun,
dated the 23rd March 1869, reversing a decree of the Officiating Colleetor of
that district, dated the 13tk Novembor 1863
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“appears to us very probable that this petition was put in, in the attempt to’

1863 . get possession, but be that as it may, we cnnot overlook the fact which has
‘3.1, HOLLEN been found on the evidenre, that tha tenant has not been pus in possession.
Following therefore the decision in Hurish' Chunder Koondoo v. Mohinee
Mokan Mitter (1} which hos alveady been followed by ns in another casa, we
reverse the decision of the Jwlge, resters that of the first Court, aud decree

.
Latar JHA.
this appeal with ail costs payable by the special respondents.

Before Mr Justice Norman ound Mr Justice E Juckson,

RANT SAMASUNDARI DEBI (PrainTrr) v. MESSKS, JARDINE
SKINNER aDN 0SHERs{ DELENDANTS )%

1869 4 . Joint Ownership—Partition—~Costs.
July 13. In eww of joint ownership each party has a right to demand and

enforce partition, A rhareholder of a Paini Talook can clsim and enfores a
\I)al'f-ilion of sueh Patni Talook as against his co~sharers, butsuch partition
would not affect the liabilities of the parties wuder their eontract with the
zemindar.

The costs of the suit as well as for effecting a partition must be barne by

each party, as such expouses are not caused by any wrongfal act of either
party, but by the nature of their tenancy.

Baboos Srinutk Das and Mokini Mokan Roy for appellant.
Mr R. T. Allan aud Baboo Bhairab Chandra Bonerjee for respondent.
THE facts sufficiently appear in the judgment of

Normaw, J.—The plaintiffs hold under a patai lease 13as, 6g. c. 2k. of
an estate called Taraff Kusba in Rajshahye; and the defendants under a
distinet patui granted by co--harers in the zemindari entitled to such frac-
tional shars, hold 2as. 13g. lc. 2k in the same estate Taraff Kusba. The
plaintiff sues for partition, alleging that she has suffered inconvenience and
loss in consequence of the defendants’ attempts to enforce the cultivation on
indigo.

The first Court decreed a partition. The Judge reversed this order and
dismissed the suit. From this decision the plaintiff appeals. Several cases
were referred to by the Judge and one not noticed by him was cited before us:
Banimadhub Bose v. Pearee Lol Mundul (2); Mathur Chunder Kurmokar v.
Moanik Chunder Bungo (3); Oomesh Chunder Shaha v, Mgnick Chunder
Bonick (4) ; Gouri Sankar Roy v. Anand Mokan Moitro (5).

Special Appeel, No. 1581 of 186%, from a decres of the Judge of Rajshahye,

dated the 13th March 1368, reversinga decrec of the Judge of the Small
Cause Court exercising the power of Priucipal Sudder Awmeen of that district,

dated the 19ih September 1867.
(1)9 W. R., 582, ‘ (4)8 W.'R., 128,
(2) S. D. A. Rep., 183, 536. (6% W. B..478.
6 W. R, 192,





