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HIGH COURT OF JUDICATURE, CALCUITA[B.L R.

Befu;'e My, Justice Bayley and My, Juslice Hobhouse.

BADHANATH SUGRACHARJT AND ANOTHER (PLAINTIFFS.) v,
BAIDONATY SEAL KABIRAJ (DEFENDANT) *

- Right of Wuy—Proof—Part cular Routs, '

In a suit for declaration of a right of way over the land of another, the
plaiutif must prove the particular line over which b claims the r.ght. Mere
yroof of & right to pass over the land without proving the parbicular route,
will not entitle a plaintiff to a decree,

Baboos Chundru Madhab Ghose and Rajendra Missry for appellants.
Baboos Rames Chawdra Mitter and Srinat’ Banerie for respondents. -
Trg judgment of the Court jwas delivered by

Hosrousg, J.~This was a suit for a declaration of right of way over
oertain lands,the property of the defondants ; the plaintifis claiming to have
that right by a particular liue,

The first Court held that tha plaintiffs had failed to prove their rixht of
wey by user over that particnlar line; but it held ‘that the plaintiffs had
proved generally a right by user to pass over the lands, and therefre
gave the plaiutif a deeree. 'The plaiutiffs themaelves appealed against
this decision as did also the defendants, and the plaiuiiffs’ appval wais
on the ground that they had proved their right of user by the particular
live over which they claimed the right,

Looking to the whole case hefure it, the lower Appellate Court fonnd
as a fact that the plaintifs had failed to prove their right of user over tho
particular line in guestion, and diswmissed rhe plaintitfs’ suit. This fir ding is
not disputed as a good finding of fact on the evidenes; bus in special appeal
it is said that as the plaiutiffs proved their general right by user to pass over
the lauds, 8> the first Court’s judgment was right aud ousht $o have been
affirm-d by the lower Appeilate Court. Nuw this was not the plaintiffs’ care
down below, and on this ground alone we are not quite sure that we should
n.t be justified in dismissing this special appoal; bub in addition to this we
think that the lower A ppellate Court was right inits law in the case bofure i'.
We are in accordance with the dictury of the m:j 1ity of the Judges in
Goluck Chunder Chowdhiy v. Turiny Ciury Chzueli rbutey] (1), that the
plaintiffs having set up a particulac rigin of way by a particular route
were bound to prove that right, and that if they fiiled to do so, they could
not sueeeed on proof « £ an entirely different right.

The speeial appeal is dismissed with coste.

* Special Appeal, No 692 of 1859, from a .dgeree of the Officinting
Subordinate Judge of Dacer, dated the 2zth Decenilor 1868 ruver.ivg a
docree of tho Murs ff of that distriet, dated thelith July 1363,
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