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HiGH COURT OF JUDICATUGRE, CALCUTTA [B. L. R

It is contended by the pleader for the respondent that the Courts »

bolow bad no juri:sdiction in this case, and that before execution conld bave
been taken out upon the kistibandi, it was necessary to bring a suit on the
kistibandi, and that without such a suit the decree-ho'dsr had no right to
recover. We do not feel inclined to allow this objection to be taken,inasmuch
as it wa§ aever a part of the judgment-debtor’s case at any stage of the pro-
ceedings in cither of the Courts helow. On the contrary,ibe judgment-debtor’s
case was {liat, assuming the kistibandi to be a proper ground on which to

bring an application for execution of decree, the decree-holder’s remedy was

barred, he not having brought it within proper time ; and we are the lese
inelined to allow this objection now, inasmuch as all the equities in the cas
are in favour of the decree-holder. The judgment-debtor has had great:
indulgence sbown bim ; instead of having his property sold up at once in
satisfaction of the debt,be has had time and opportuuities given him for paying
it off, and has moreover recei: ed, in consequenece of the neglect of the deeree
Y-older in bringing his suit! efore,the advantage of being released frompayment
of a sum of 451 rupees which he was clearly bound to pay,but which he cannot

now be made to pay by reason «f the Statute of Limitation,

The case of Hurro Nath Roy v. Malkerulloh Mollak (1); which
bas been brought to our notice by the pleader for the special respinden t,
appears to us to have nothing in common with this suif. Iun that ease thers
was no fresh. agreement, and the suit was on the original instalment-bond
whilst in this case the kistibandi was a fresh arrang ement making fresh terms
and creating fresh liabilities.

We think therefore that the decree f the lower Court is erroneous, and
should be reversed with costs, and that the decree-holder should be allowed
to take out execution in the usual way.

Before Mr. Justice I.. 8. Jackson and, My. Justice Mavkby.
SRIMATI SAUDAMINI DASJ, MorEerR AND GUARDIAN oF SHAMA
CHARAN MITI'ER (oNE oF THE DEFENDANTS) . SRIMATI THAKO»

MANI DEBI (PLAINTIFER.)*

Suit for Money paid as Benl—dJurisdiction of Civil Court,

The plaintiff sued to reecovermoney, which she Had paid as rent to the
zemindar under a deeree of theRevenue Court, after she had already paid her
rent to his Gomasta.

Held, that the suit was not cognizable by the Civil Court.

Baboos Ashutash Chalterjee and Ashutash DAar for appellant,
Baboos (lopinath Mookerjee und Hem Chandra Bamerjee for respondent.

* Special Anpeal, No. 3325 of 1868, fronra-decree of the 1st Subordinate
Judge ot Hooghly, dated the 27th November 18i»,-ew~vsing the decree of
the Moousiff of that diztriet, dated the 23rd of Jnly 1868,

(1) Reference from the Swall Cause Courb of Koorhica, jaauarv Sth, 1867,




~ VOL. 111 APPENDIX. 115

JacksoN, J.~'ibis czse is very clear. The plaintiff Alleges that she had 1869
paid the rent to the zemindar’s gomasta er agent. Subsequently a suit was é—l;;;;r;s“;;_
brcught against ber by the zeminda-, and she was compelled {o pay cver again DaMINy Dast
the rent which she had already paid. The present enit i€, in fatt, to recover, Sxm.:)';'l'l‘m-
by decree of the Civil Court, the money which shehas had to pay qmier the xoman: DxBbs
Revevue Court’s deeree. It seems to me that the decision of the Moonsiff, e
who held that the suit conld not lie, is qnite correct: The Principsl Sudder
° Ameen was wrong in thinking that the suit was cognizable in the Civil
Court, and 1 think, also, that the precedent, Gocool Chunderv. Ali Mohomed
{1) referred to by him, is quite inapplicable, It relates to a different subjret.

I think therefore that the decision of the Subordinate.Judge must be sef aside,
and that of the Mooflsiff restored with costs,

?
MaxxBy, J.—1I am of the same opiuion.
Before My, Justice L. S. Jackson and Ms. Justice Markly,
SHAMA CHARAN GHOSE (onNE oF THE DrFENDANTS) ». TARAK 1869
NATH MUKHOPADHYA AND oTHEES (PLAINTIFFS.* June 30.

S

Error in Descri tion of & Defendant as a Minor—Discreticn of Lower
Appellate Court.

The father of a defendant filed an.appeal fromn the judgment of the first
Court, describing his son #s a minor. it afterwards appeared that the de-
fendant was not a miner ; and the lower Appellate Court refused to pass an
order allow.ng the appeal by the fatherto stand.as an appeal by the de-
fendant.

He'd, that the lower A ppellate Court could, in the exercise of jts discretion,
allow the appeal to stsnd a3 an appeal by the defen lant, but the High Court
could vot interfere with uie crder in rpecai appeal,

Beboos Buma Charan Bancrjee avd Burada Prasad Shome for appellant,

Baboo Sr.nuth Banerjee for respondent.

THE judgment of the Coutt was delivered by.

Jackson, J.—In this case the suir was brought agsinst one Shama Charan,
whe, it appeats, is the son of Frem Chaud. Judgmert being giving for the
paint.#, Prom Chand came to the Jodge’s Court, and preferred an appeal
describing himself as appellant on bel aif of his minor son, Stawa Charan.
‘Wien the appeal came on for hearing before the Subordinate Judge, to whom
it bad been referred, it was found that the defendant Shama Charas was not a
inor, Lat thut he was of full age, avd 1 ad drfeuded the suibin perscn,and had
in person applied to the Court below for a review of judgment. Itappears that
Shama Chaian had,after thefiling of the-appsal,putin a petiticr, stating that the

% Special Appea’, No 30430t 1868, from a depree of tha Sub:i rdinate
Judge of Hooghlydwted the 13th July 1862, sffiiming a decree of ths
Mconsiff of Serin perein that district, dated the 9. h Deccmber 1867.

() 10W. R. 7.
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