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" their dispossession by the defendants as of a bramatar tengre has been esta. 1869

blished by the evidence of witnesses. m W
We think that none of the preceedents cited by the pleader for the special CHowpmey

appellant show that this is a bad finding in law ; and we aro of op'nion that B m;:;wm

in this there was a sufficient fiuding upon the evidence to start the pla,intiﬁ’s SARMA.

case, and to throw the burthen of rebusting 1hat case by setting up & better -

title npon the defendauts, and the lower Appellate Court has found as a fact

that the defendants have not relieved themselves of that barthen.

The special appeal is dismissed with costs.

Before Mr. Justice L. 8 Jackson and Mr. Justice Markby.

NABIN CHIANDRA MITTER (onE oF THE DEFeNDANs) v. MAHES 1869
CHANDRA MITTER AND oTHEERS (PLAINTIFFS.)* June 21.

Ju "gment—Facts inconsistent with Statement in Pla‘nt.

The plaintiff alleged in his plaint that the defendant had erected & but or
challo upon a ground to which he, the plaintiff, was separately entitled,

The lower Appeliate Court found that the land in dispute was the juint
property of both parties, and thatthe defendant wns not at liberty to erect
the hut without the express permission of the plaintiff, and ordersd the demoli-
tion of the ckalla. '

Held, that the plaintiff was not entitled to a judgment upon a ground which
was inconsistent with cass set out in his plaint,

Baboo Krishna Sakka Mookerjee for appellant.

Baboo 4mbika Charan Banerjee for respondent.

JacksoN, J.—1 think the decision of the lower Appellate Court in this
case must be set aside. The plaintiff alleged that the defendant had erected
a challa upon a piece of ground to which the plaintiff was separately entitled ;
and he prayed that this challa might be pulled down by order of Court.

The Sudder Ameen fouund the plaintiff's allegation to be true, and ordered
the demolition of the ckalla-

On appeal, the second Subordinate Judge found that the land did not be-
long to the plaintiff, and, nevertheless, holding that the defendant was not at
liberty to erect any Luildiug upon the land which was cmmon property with-
out the coneent of his co-sharers, confirmed the order of the Court below.

It is contended in special appeal, on the part of the defendant, that the
plaintiff was not entitled to a judgment of the Court upon & ground which
was quite inconsistent with the case hg made,

I think this was so. The plaintiff alleged the defendant to have done him
wrong by erecting this calla upon ground which belonged to plaintiff ex-
clusively,and on failure of that allegation hissunit ought to'have been dismsised

*Special A ppesl, Newg296" of 1 £63, from a decree of the second Subordi.

nate Judge of Haoghly. d«ted the 3lst August1868, affirming a decree of
the Sudder Amsen of that distriet, dated the 3let December 1867,
-
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1869 and 1t appears t6 mo that even if his allegation had been that the defendant
NaBus CHAN- had erected the challa npon ermmon lsnd, without the express permission of
DrA M";'mma him, the plamtlﬁ he would not have been entitled to the decree he sought
MaHEs MHAN. .
pxa Mirren Tke respondent has argued that this was not a ground taken in the written

.grounds of appeal. 'Woe thought bowever that it was a fair and reasonable
ground to take ; and if the fact of its not being contained in the petition of
appeal had been brought to ournotice, we cortainly should have allowed it
to be taken. T think this objection therefore bas no weight whatever.

We are aleo asked to remand the case in order that it may be tried whether
the chails, of which the plaintiff complains, interferes with the joiut enjoy-
meit of the premises by the members of the family. ~ No allegation of this
sort was made in the plaint, aad I do not consider that tha plaintiff is enti
tled to any eenqniry of the sort, even if the recu't of such enquiry could entitle
the plamnﬁ a dvcree I thiak therefore that the appeal must be allowed and

 he judgment reversed with costs. .

MARKBY J =¥ am of the same opinion. Even if the allegation had been
made m the pla.mt that the act complained of was an injury o the common
enjoyment of the property, still, I have some doubt whethor we could have

;remsanded the cage far au enquiry on that point, because I have difficulty in
seeingihow far, and under what circumstances if at all, a Court csn, at the
instance of one member of trefamily, interfere in the mode of dealing with
the family property by one of the members of an undivided family. But it is
unneceseary to express any final opinion upon that point, be -ause the allega.
tion not being con‘ained in the plaint there could be nv enquiry upon it.

for., =~ *

x Bef‘u're My Jus!zce Kemp and Mr. Justice Glover.
MUSSAMAT KBEDU AND oTHERS (DECREE-BOLDERS,) v. KALU SAHU

JJ&GZQ : (JUDGMENT- Dy BTOR.)*
: Smt for realizalion of Money under a Decree— Interest cf Kwtzband@—-
Limitation.

‘When an azreement is entered into to pay off money due nnder & decree
by monthly instalments,each monthly instalment becomes a separate cause of
action, and limitation apphes to each insialment separately.

Messrs. R. . Twida’e and C. Gregory for appellant,
Baboo Nzlmadhab Sen for responda.ut
 Tew iacts of the case suﬂiclently appear in the judgment (£

. GLOVER, J.—The appella.nt in this case got a decree against one Ka'u
Sahu on the 3lst of May 1859, and took ollénggkggl_t.ipn in October 1860, and
# Miscellanecus Special Appeal, No. 70 of 1869, from a decren of the

Judge of Gya, dated 20th November 1868, afirming a decree of the Principal
Sudder Awmcon of that district, dated the 18th July 1867.
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