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case, the difficulty is not so great as it often would be. But even here I feel Dlﬁm

that it would he quite imporsib e for 15 to make any specific order; and under
these cirecumstances I think ali that we can do is to set aside the ogder of the

BiBI

Ram Lavn

Judge positively refusing to make an order under secticn 2i3, and to remib Mcox: RIEm.

the case to him with instructions, that the sale he stayed for two morfths, in
order to enahle the judgment-debtor to make a fresh application to him for
an order under section 243. It would be for her to show what the value and
condition of the other property in her possossion may be; and for the Jud ge
10 consider by what means, or by what arrangement, such a disposal of different
potﬁons of her property can be made, as, if possible, to avoid the sale of the
property now under attgchment. There are circumstances in the case which
make it especially desirable that such an arrangement shonld be come to? We
enmmot shut our eyes to the fact that the decree-holder holds a tenure subor-
dinate to that of his judgment.debtor, and that he may not improbably desire
to get her out of the way, with the view, of course, to get ber tenure into. his.
own hands, At any rate I think it necessary, that the Judge should have an
opportunity of re-considering this matter, and making such order as the justice
of the case may require, C o '
MarxpY, J —I certainly must agree that it is not easy forns to deal with
gppeals from orders passed under section 243. 1t is very difficult, it seems

¢0 me, for this Court to ascertain what the relative situation of _tlie parties is.
Under the circumstanees of this case, I think the order proposed by Mr. Justice

- Jackson is the right one ; namely, that the case should bs sent back, in order

that a fresh application should bemade, and that in the meantime the sale
should be stayed.

Before Mr,  Justice Boyley and Mr, Justice Hobhouse,

RAM CHANDRA CHOWDHRY (oNE oF THE DEFENDANTS) v.
BRAJANATH SARMA AND oTHiRS (PLAINTIFFS.)¥

Svit for Possession— Award—Limitation Act XIV-of 1859, s. 15f-0r.zl
~ Bvidence,

In » suit for recovery of possession of cerfain bramatar'land of which:the
defondant had dienossessed the plaintiffs hy virtue of an award pessed under
section 15, Act XIV. of 1839, deciaring his right by purchase, the defence set
up was that the deed of purchase was a forgery, and ‘that the suit was barred
by lapse of time. )

Held, that a'though the plaintiffs faiied to prove their title de-ds, yet their
title was sufficiently established by oral evidence of long possession prior to
their dispossession two or three yeard previous to suit..

Bahoo Nalit Chandra Sen for appellant,

Baboo Kali Krishna Sen for respondents, »

#Special Appeal, No. 452 281869, from a decree of the Additional Subordi-
nate Judge of MymemsaF, dated the 4th December. 1868, affirming a'de.
cree of the Moonsiff of that district, dated the 21st September‘ 1867.
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HIGIO COURT OF JUDICATURE, CALCUTTA |B,L.R .

HoBHCUSE, J ~—Tn this case the plammﬁs sned to recover possension of

quC'KmDBA certain lands by declaration of their title by purchase to tho-e Jands, and for

CHOWDHRY
v.
BraJaNaTH
SARMA,

revereal of an order passed under section 15, Act XIV. of 1859 of date the
256h June 1866.

The p'alntiffs alleged that, in the yea: 1211, by two deeds of sale bearing
datv that year, one Kisio Prasad had sold the lands to them as bramatar, and
ihat they had from that time held the la ids as such bramatar, until they were
dispossessed by the defendants uuder e.lor of the Act XIV. award above
mentioned,

The defendan's pleaded the Statute of Limitation, and averred that the
plaintiff’s title deeds were forged.

Botn* the Courts below bave found for the plaintiffs, anl one of the defend.

ts now appeals before us specially. His sole ground of appesal is, that when
the plaintiffs sued for a declaration of right, the lower Appellate Court was
wrong in law in giving the plaiutiffs a decree, without coming to a decision on
the question of that right, and he relies ou certain decisions of this Court, in
Jussoda Dessee v, Sheikh Mohomed Fuckeer (1), Bamdhan)} Chuckers
butty v. Srimati Komal Tara (2), Eckowri Sing v. Hiralal Seal (8). The
§asuo material to the point disputed before us Jaid down by the lower Appellate
Court was this :=* Does the disputed land constitute a rent.free ancestral
“ right of the plaintiffs by purchase or nob ; and were they in possession
« thereof aceordingly ; aud were they dispossessed, s allsged.” The plaintiffs
had relied upon their title deeds of the year 1211, and the lower Appellate
Court finds tbat these deeds are not supported by evidence; but the lower
Appellste Court goes on to say (in its decision, it must be remembered on the
issue above quoted) that, “ when it is considered that effect bas been given to-
# those deeds, they are not doubted in the least; for it has been proved by the
s gyidence of most of the witnesses that the plaintiffs wore in evjoyment of
# the disputed lands for above 12 years on the allegation of purchase, and have
4 hoen dispossessed since the last 2 or 3 years only ;” and further on the Court
goes on to say that, “ even in the absence of documentary proofs, it must be
4 admitted that plaintiffs’ long possession creates a right in their faver,” and
again that “a right to land may be established by trustwortky oral evidence
“ to the same extent as by do.umentary proofs.”

Admitting that in a suit for declaration of r'ght, a plaintiff is bonnd to
establish that right before he can obtain a decree, we still think that by the
finding of the lower Appellate Court, the plaintiff’s right has in this case been
substantially found. It is true that the lower Appellate Court says that the
plaintiff has failed to establish his title deeds, but the Court goes on to quote
degision of this Court, wlich lay it down that actitle might be established as
well by oral as by documentary evidence, and then the lowet Appallate Court
distinetly finds in s many terms that the p'sintiffs’ long possession anterior to
(1) W. B, 1864, 367. \2) 3 B. L. R, A. C, 99, note. (3)2B.L.R., P. 0. 4
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" their dispossession by the defendants as of a bramatar tengre has been esta. 1869

blished by the evidence of witnesses. m W
We think that none of the preceedents cited by the pleader for the special CHowpmey

appellant show that this is a bad finding in law ; and we aro of op'nion that B m;:;wm

in this there was a sufficient fiuding upon the evidence to start the pla,intiﬁ’s SARMA.

case, and to throw the burthen of rebusting 1hat case by setting up & better -

title npon the defendauts, and the lower Appellate Court has found as a fact

that the defendants have not relieved themselves of that barthen.

The special appeal is dismissed with costs.

Before Mr. Justice L. 8 Jackson and Mr. Justice Markby.

NABIN CHIANDRA MITTER (onE oF THE DEFeNDANs) v. MAHES 1869
CHANDRA MITTER AND oTHEERS (PLAINTIFFS.)* June 21.

Ju "gment—Facts inconsistent with Statement in Pla‘nt.

The plaintiff alleged in his plaint that the defendant had erected & but or
challo upon a ground to which he, the plaintiff, was separately entitled,

The lower Appeliate Court found that the land in dispute was the juint
property of both parties, and thatthe defendant wns not at liberty to erect
the hut without the express permission of the plaintiff, and ordersd the demoli-
tion of the ckalla. '

Held, that the plaintiff was not entitled to a judgment upon a ground which
was inconsistent with cass set out in his plaint,

Baboo Krishna Sakka Mookerjee for appellant.

Baboo 4mbika Charan Banerjee for respondent.

JacksoN, J.—1 think the decision of the lower Appellate Court in this
case must be set aside. The plaintiff alleged that the defendant had erected
a challa upon a piece of ground to which the plaintiff was separately entitled ;
and he prayed that this challa might be pulled down by order of Court.

The Sudder Ameen fouund the plaintiff's allegation to be true, and ordered
the demolition of the ckalla-

On appeal, the second Subordinate Judge found that the land did not be-
long to the plaintiff, and, nevertheless, holding that the defendant was not at
liberty to erect any Luildiug upon the land which was cmmon property with-
out the coneent of his co-sharers, confirmed the order of the Court below.

It is contended in special appeal, on the part of the defendant, that the
plaintiff was not entitled to a judgment of the Court upon & ground which
was quite inconsistent with the case hg made,

I think this was so. The plaintiff alleged the defendant to have done him
wrong by erecting this calla upon ground which belonged to plaintiff ex-
clusively,and on failure of that allegation hissunit ought to'have been dismsised

*Special A ppesl, Newg296" of 1 £63, from a decree of the second Subordi.

nate Judge of Haoghly. d«ted the 3lst August1868, affirming a decree of
the Sudder Amsen of that distriet, dated the 3let December 1867,
-
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