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upon an amonnt which he had so applied. On these grounds I’think we ought 1869
not to interfere with the decision of the Courts - below, aud that this appeal p,pes Nat:

ought to be d'smissed with ccsts. MTEHOPA-

a . ', . . DAYA
MaArEBY, J.—1 am of the same opinion. Upon the frat point, which is I v.

think an extremely clear oue, I do not wish to say anything., With redard K“Ts(’A:l:“‘“
to the second point, I also entirely adopt the proposition of Jaw as laid down
in Kunhya Sing v. Tooydun Sing (1), What I consider the learned Judges
have there laid down, are general rules which would regulate the satisfaction
of a decree hy a jndginent-debtor to his judgmentecreditor.On the other hand ,
I am not at all inclined to say that the Court which has to execute the decree,
is entirely without digcretion in the matter as to whether or not it will allow &
part payment by the execution-debtor. Under ordinary circumstances, jhe
execntion-debtor, in my opinion, would notbe allowed to make such a part
payment. Under ordinary circumstances, the execution ereditor would not
be ealled upon to acceptit, But on the other hand, there may be circumstances
under which a Court may say that this is a proper case in which part payment
ought to be allowed, and the execution-c¢reditor asked to accept. As I under-
stand the judgments of the lower Courts in this case, that is what has been
done ; and that having beeu done, we ought to uphold those judgments, un-
less it has been shown to us that this was not a case in which that discretion
may be exercised. So far 8s I can see, I think thatit was a case in which such
discretion might well be exercised ; and having been exercised by both the
lower Coucts, I think there is no ground for.our interfering with those judg
ments,

Befora Mr. Justice L. 8. Jackson and Mr. Justice Markby.

DEBKUMARI BIBI (Prrrrionex) v. RAM LAL MOOKERJERE
= (OppPosITE ParTy.)*

Ground for Rejecting Application—Act VIII. of 1859, 5. 243—Sale~Judg- J;ff 37,

ment-Debtor,

The fact of the judgment-debtor’s possessing properties other than tha
.one attnched, is no ground for rejecting an application, under sectiom 243
Act VIIT. of 1859, for the appomntment of a manager.

To save a particular property from sale, s judgment-debtor must shew the
value and condition of other properties in her possession, and the Jndge
gmust consider how and by what arrangement such a disposal of different por-

tions of such property may be made, so as to av.id the sale of the property
already attached,

Baboo Askutash Dhar for petitioner.
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#* Miscellaneons Regular Appeal, No. 168 of 1869, froma decree of th
Judge of Haoghly, dated the 31st March 1869. ' ¢ ?
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DEBRUMART
BiBt
v.
Ram Lax
MooksRInF.

HIGH COURT OF JUDIZATURE, CALCUTTA [B.L.R.

JAcksow, J.—~This is an appeal against an order made by the Zil'a Judge
refusing to make an order at the ins'ance of a  julgment.dehior, under cee-
tion 243, Act VIII. of 1839, It appears that the respondent, Ram Lial Maoker-
jee, holds a dur-mokurrari tenure of an estate held in mokurrari by the judg-
ment-debtor, Debkumari. Debkumari having failed 1o make due payment of
her rent to the zemindar, Ram Lal, in order to protect his own snh-tenure, prid
the rent, and subsequently sued her, and obtained a decree against her for the
amount, In satisfaction of that decree, he has attached the very p:operty of
which she holds the mokurrari, and of which he is her lessee-

Upon this Debknmari petitioned the Judge, setting forth that she bad this
and other property which had been granted to her for her maintenance, and
proposing to place this and the other estates in guesticn under the manage-
ment of the Court; s> that, after the payment of a small yearly sum for ber
maintenance, the profits should be carried to account towards the psyment of
the sum due under the decree ; and thus, in the course of a fow years, the
whole amount conld be satisfied.

The Judge has refused to make such an order,apparently upon two grounds.
The first of those grounds is, that the judgment-debtor he says has other pro-
perty, that is,other property than the property nuder attachment ; and second-
ly he says that, as the profits of the mehal in question are only rupees 650
annually, if the prayer of the judgment-debtor were aeceded to, the decree-
holder would be kept out of his just dues for a long period, and would bave
to run the risk of bad collections and similar losses ia the profits.

Now it seems to me, that the circumstance of the judgment débtor being
possessed of other property,instead of being a ground for refusing this pray-
er, ought rather to have heen a ground for ecomplying with it, because, if those ~
were propertios of inforior value,and such as would bemore conveniently
dealt with for the purpose of saving this one, then that would be & good rea-
son for staying the sale, and making such use of those other properties. The
partienlar property nuder attachment is, I presume, the most valuable that
this lady possesses. The Judve's observation that the ‘decree-holder would
have to run the risk of bad collections and the like, snggests to my mind that
he has forgotten what the real relative position of the parties is. The risk of
bad collsctions is one which the decree-holder has already taken upon him-
self, because he and not the judgment-debtor is the party who is to collect
the rents, and she has only to receive from him a fized reserved rental every
year. It seems, under these circumstances, that an arraugement by whieb the
deeree-holder, instead of paying his lesgor, should pay himself annually, either
aftor reserving, or without reserving, a sufficient sum for her maintenance, is
one of obvious couvenience.

An appeal against gn ord «r made nnder this section is one -vhich the Ap-
pellate Court viust a’ways have great d flienfEy e 2ealing with, I fels that dif-
ficulty so strongly, that I was ¢ mpelled to dissent fromi the cpinion of the
Full Bench, in which it was held that such an appeal would lie : Hanuman
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case, the difficulty is not so great as it often would be. But even here I feel Dlﬁm

that it would he quite imporsib e for 15 to make any specific order; and under
these cirecumstances I think ali that we can do is to set aside the ogder of the

BiBI

Ram Lavn

Judge positively refusing to make an order under secticn 2i3, and to remib Mcox: RIEm.

the case to him with instructions, that the sale he stayed for two morfths, in
order to enahle the judgment-debtor to make a fresh application to him for
an order under section 243. It would be for her to show what the value and
condition of the other property in her possossion may be; and for the Jud ge
10 consider by what means, or by what arrangement, such a disposal of different
potﬁons of her property can be made, as, if possible, to avoid the sale of the
property now under attgchment. There are circumstances in the case which
make it especially desirable that such an arrangement shonld be come to? We
enmmot shut our eyes to the fact that the decree-holder holds a tenure subor-
dinate to that of his judgment.debtor, and that he may not improbably desire
to get her out of the way, with the view, of course, to get ber tenure into. his.
own hands, At any rate I think it necessary, that the Judge should have an
opportunity of re-considering this matter, and making such order as the justice
of the case may require, C o '
MarxpY, J —I certainly must agree that it is not easy forns to deal with
gppeals from orders passed under section 243. 1t is very difficult, it seems

¢0 me, for this Court to ascertain what the relative situation of _tlie parties is.
Under the circumstanees of this case, I think the order proposed by Mr. Justice

- Jackson is the right one ; namely, that the case should bs sent back, in order

that a fresh application should bemade, and that in the meantime the sale
should be stayed.

Before Mr,  Justice Boyley and Mr, Justice Hobhouse,

RAM CHANDRA CHOWDHRY (oNE oF THE DEFENDANTS) v.
BRAJANATH SARMA AND oTHiRS (PLAINTIFFS.)¥

Svit for Possession— Award—Limitation Act XIV-of 1859, s. 15f-0r.zl
~ Bvidence,

In » suit for recovery of possession of cerfain bramatar'land of which:the
defondant had dienossessed the plaintiffs hy virtue of an award pessed under
section 15, Act XIV. of 1839, deciaring his right by purchase, the defence set
up was that the deed of purchase was a forgery, and ‘that the suit was barred
by lapse of time. )

Held, that a'though the plaintiffs faiied to prove their title de-ds, yet their
title was sufficiently established by oral evidence of long possession prior to
their dispossession two or three yeard previous to suit..

Bahoo Nalit Chandra Sen for appellant,

Baboo Kali Krishna Sen for respondents, »

#Special Appeal, No. 452 281869, from a decree of the Additional Subordi-
nate Judge of MymemsaF, dated the 4th December. 1868, affirming a'de.
cree of the Moonsiff of that district, dated the 21st September‘ 1867.
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