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Before Mr., Justice L. 8. Juckscn ond My Ju-tica Markby.

PARES NATH MUKHQOPADHYA AND OTEERS (DECREERBOLDERS) ¢ e’

KISTO MOHAN SAHA AND ANOTHER (OBIECTORS ) ¥
s ‘ »
" Poyment inte Court—J udgmeni-Debtor——Disoretion of Court— Interert

When a payment is made into Court by a'judement debtor in full” satis-
facti m of the decree, but which the Couit accepted and vetaired as s pay-
- imeut ou adcount, the judgment -creditor can have no right to elaim ivterest
mpn the whole amount of his decree. The Court executing the decree has
" a. digeretion in allowing interest, which will not be interfered with in
:specisl appeal.

Kunhy « Sing v Tooydun Sing (1) distinguished,

Biboos Krishna Sufha Mook rjec and Horimokan Chackerdutiy for appel-
Bants. >
- Baboo Mukini Mokan Koy for respondents,

JACKSON, J.—One question in this appeal relates to the right of the de-
cree-holder to receive interest upon the whole amount due, wi hout taking
into account & sum paid inte Conrt by the judgment-debtor Some months
previously, which amount, at the time of deposit, the judgement-debtor re-
presented to be all that was really due to the execution eredifor, and which
theréfore he paid in as if it were in full satisfaction of the decree, but which
“the Court whieh received the deposit did not accept as such fuil satisfaction,
bat merely as a payment on account, and directed notice of the payment to
ba given to the executioun-ereditor. It seerns that on receiving notice the de-
cree-holder came in, and ohjected to the statement of account as given by
‘ths judgment-debtor, and also refused to- receive this payment as a pay-
ment in full, but did pot object to -receive it as payment in part. He
mneither accepted nor refused it in that poiutof view. He allowed it to lie
in the Collector’s treasury.

Woe have been referred to Kunhya Sing v. Tooydun Sing (1), which a
‘case very like the present—the learned Judges laid down the general prin-
«¢iple of law “that a jndgment creditor, like any other creditor, is not bound
“ to accept a tender of a sum admittedly less than what is due to him, and
“that he has a right to ineist on beinyg paid the privcipal with interest iv fuil.
4 If he refuses to receive a sum in part of what is dne to him, his refusal will
“ngt deprive him of his right to interest ; in other words, the debtor can
« derive no benefit from the rejected offer of a part payment.” Iam not
inclined to question the eorrectuess of the priuciple of law therein laid down.
¥ certainly caunot say that a judgmeng creditor would be hound to accept
a tender of a sum »dmittedly less than what is due. But it seems to me that
the prineiple laid down in that case does not completely dispose of the case
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before uv, because it is observed in that care that, if the creditor © refuses
* to receive a sum in part of what is due to him, his refusal will not deprive

Mugmora~ * him of his right to interest ; orin other wocds, the debtor can derive no

DHYL

* henefit from a rejected offer of part pa,yment » Now we have not heré a

szmoMonuq rejected offer of patt payment. The decree-holder merely states that this

SaHA,

is ngt the whole of the amount due to hiw, and he refuses to receive it as the
whole amount.

Then in that case the learned Judges went on to counsider the particular
facts. They said : =~ It is impossible from the materials before us to say how
the accounts in this case were made up ;” and they then went into the facts;
and declared that it wonld be necessary to make a fresh account on the prin-
eiple laid down by them, and directed that the ease should be remanded for
tha. purpose. Now bere we have no considerations of that kind. We are not
called upon to consider what the amount actually due was, bat simply the
one proposition, viz., the judgment debtor having represented the sum which
he deposited to be the amoant due, and the Court having found the smount
not to be so, and yet having allowed the judgment-debtor to derive the
benefit of his deposit in the way of saving interest,—whether as a matter of
'aw the Courts below have acted erroneously in so doing. I think not. I
think this is 8 matter within the discretion of the Court. While on the one
hand I think it wonld be impossible for ns to saythat a judgmeni-dehtor
should he allowed to pay into Court a sum which amounted to 9-10ths of
his debt, and that the judgment-creditor would be absolutely entitled to
disregard such payment aud insist five years afterwards upon receiving in.
terestin full upon the entire amount dus under the judgment, as if no such
deposit had ever been made ; neither on the other hand ought we to affirm
any principle of Jaw whereby a judymeni-debtor should be enabled to make
repeated trifling deposits io part payment of a large decree, and so cause
inconvenience and give rise to perpetusl taking of accounts on the part of

. the judgment-creditor., Without therefore at all questioning the correet-

ness of the ruling in the ease I have referred to, it seems to me, that we
ought to deal with this matter as a matter of discretion.

I observe that the Judge states that *“ the Subordinate Judge finds that as
“a portion of bis money for which execation was taken out was deposited in
“Court for payment to the creditor, and the Court accepted the deposit on
“the 15th January 1867, the decree-holder should have taken the money ;
“and as he has not done 80, he is not entitled to interest.” I thiuk it a fair
construction to put upon those words that the Subordinate Judge considered
the deposit made by the judgment-debtor to be a reasonable and fair deposit,
and such as the judgment-creditor ought in fairness to receive ; and when we
see in addition to that, that the judgment-creditor did not expressly declace
that he would not receive a part payment, but mevely repndiated the statement
that it was a paymevt in full, I think the judgite.ut Aabtor was fairly entitled
to suppose that this money was received as a payme nt on account of the
judgment, and that he ought not to be c.mpelled to pay intercst afterwards
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upon an amonnt which he had so applied. On these grounds I’think we ought 1869
not to interfere with the decision of the Courts - below, aud that this appeal p,pes Nat:

ought to be d'smissed with ccsts. MTEHOPA-

a . ', . . DAYA
MaArEBY, J.—1 am of the same opinion. Upon the frat point, which is I v.

think an extremely clear oue, I do not wish to say anything., With redard K“Ts(’A:l:“‘“
to the second point, I also entirely adopt the proposition of Jaw as laid down
in Kunhya Sing v. Tooydun Sing (1), What I consider the learned Judges
have there laid down, are general rules which would regulate the satisfaction
of a decree hy a jndginent-debtor to his judgmentecreditor.On the other hand ,
I am not at all inclined to say that the Court which has to execute the decree,
is entirely without digcretion in the matter as to whether or not it will allow &
part payment by the execution-debtor. Under ordinary circumstances, jhe
execntion-debtor, in my opinion, would notbe allowed to make such a part
payment. Under ordinary circumstances, the execution ereditor would not
be ealled upon to acceptit, But on the other hand, there may be circumstances
under which a Court may say that this is a proper case in which part payment
ought to be allowed, and the execution-c¢reditor asked to accept. As I under-
stand the judgments of the lower Courts in this case, that is what has been
done ; and that having beeu done, we ought to uphold those judgments, un-
less it has been shown to us that this was not a case in which that discretion
may be exercised. So far 8s I can see, I think thatit was a case in which such
discretion might well be exercised ; and having been exercised by both the
lower Coucts, I think there is no ground for.our interfering with those judg
ments,

Befora Mr. Justice L. 8. Jackson and Mr. Justice Markby.

DEBKUMARI BIBI (Prrrrionex) v. RAM LAL MOOKERJERE
= (OppPosITE ParTy.)*

Ground for Rejecting Application—Act VIII. of 1859, 5. 243—Sale~Judg- J;ff 37,

ment-Debtor,

The fact of the judgment-debtor’s possessing properties other than tha
.one attnched, is no ground for rejecting an application, under sectiom 243
Act VIIT. of 1859, for the appomntment of a manager.

To save a particular property from sale, s judgment-debtor must shew the
value and condition of other properties in her possession, and the Jndge
gmust consider how and by what arrangement such a disposal of different por-

tions of such property may be made, so as to av.id the sale of the property
already attached,

Baboo Askutash Dhar for petitioner.
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Baboos Gopal Lal_ Miftessaity Ambika Charan Banerjee for opposite party

#* Miscellaneons Regular Appeal, No. 168 of 1869, froma decree of th
Judge of Haoghly, dated the 31st March 1869. ' ¢ ?
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