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The Judge i appeal has found that the plaintiffs held possession for not
less than 10 years, and the Judge says that ‘ as the defendsnts bave failed to
+ justify the dispossession of the plaintiffs of their own authority, and as they
# did notabtain'the evietion of plaintifis by process of law, the plaintiffs are
“entitled to be replaced in possession ”

The Judge goes on to say **it.loes not lie with the Court to detarmine in
 this suit the terms on which the plaintiffs are entitled to hold the lands
‘“or whether they ars entitled to lold the lands for a further period;
and he gave the plaintiffs-a decres for possession.,

In specisl appeal itis urged that the plaiutifs coming in upon a specific
title, that is holding from the defendants wuder a mowrasi pattas, were
borad to prove their title ; and we think t at this eonfantion is eorrect. Tha
plaiﬁt-iﬁs made the landlords parties to this swit, and we think that they
cannot reeover un'ess they prove the existance of their lease, and it is not
sufficient for them merely to prove occupation for 10 years, the Judge not
haviag found more than that period in their favor ; and there is no proof
of mowrasi tenure.

It would be useless to remand the case, we therefore reverse the decrea of.
the lower Appellate Court, and aflirm the decree of the Court of first in-
stance, and the appellant will get his costs of all the Courts.

Before My, Justice Bogley and Mr. Justice Hobhouse.

NILAMBAR SEN (Jupcugeyt-Desror) » KALI KISHOR SEN (Dz-
CREE HOLDER )¥

Improvement of Joint Property—Contribution— Revival of Decree—Jurisdic
tion. .

In a suit for recovery of a sum of money expended towards improvement
of a joint property. the Court passed a decree that if the defendant wounld
contribute toward:« payment of the expenses for the improvement, he wonld
be entitled toa proportionate share of the profits. No steps were taken by
the plaintiff from 1863 to’ reviv» the decrse, but on the application of the
defendant tendering the amount due from him, and prayiug to be put in
possession, the lower Court restored the decree and passed an order in his

favor.
Held, that the lower Courts had no jurisdiction to revive a decres at the

instance of the judgment debtor.

Baboo Nilmadiab Bose for appellant.
Baboo Hem Chandra Banerjee for respondent.

THE jodgment was delivered by
BaYLEY, J.—In this case it appears that the appellant, Nilambar Sen, was
«co-sharer of certain preperty with his brother Pitambar Sen, and was sued by
him (Pitambar) for e:rtain money expended in the improvement of that
property. The Court in that case passed a Z:~vee in favor of Pitambar, or
#Miscellane us Special Appesl, No 157 ot 1869, from a decree of tha
Officiating Jndge of Daces, duted the 22nd January 1869, affinning a decree
of the Moorsiff of thas disi-lct, d :fed vhe 23th July 1363,



VOL. 111 APPENDIX.,

rather in favor of his son Kali Kishor Sen, to the effect,that should the
defendant, Nilambar, jndgment-debtor, eountribute towsrds the paymeng
of the expenses of “ Bhar i or improvement of the soil, by filling up
cavities, he would be entitled to g proportionate share of the grofits, bu
thatif be did not, he should pay rent in proportion to the extent of Jand
previously held, and of rent before paid by him, and that the decree-holder,
Pitambar, would continue tn get the whole extra profit derived from the
improvement above referred to. This decree wae struck off in the yesr 1863,
and bas never since been revived by the decree-holler ; and it may be here
noticed that with the exception of this decree of the Muoonsilf, there was
no other decres given to the judgment debtor, Nilambar Sen.

The present appellan’t, Nilambar, now in miscellaneous special apreal gsks
from us, firstly, that the decree obtained by the decree-hoider, Pitambar,
against him and struck off in 1863, as above stated, may be restored to the
file; and, secondly, that after p:ying the Ameen’s fees and the share of
expense of the ‘“ Bharati,” he the petitioner may be put in posse:sion of the
homestead of Kandarpa Khan. The Moonsiff and the Judge have both
rejected this prayer. The Judge has held that undsr no circumstanees could
the judgment-debtor be put in pos e'sicn of the lands, as the decree does
not provide for such possession, but ouly for a share in the extra profits.

The judgment debtor appeals against this order, und urges that he isso far
a decree-holder as that by the decree it has been ordered tbat he shall parti-
cipate in the profits of the property if he paid a certain sum of money, and
that therefore on payw.ent of that sum, which he is ready to pay,be is entitled

to be pat in possession.

Now, in the first place, wo cannot al'ow that when a decree-holder himself
allows his decree to be struck off, and does nothing to revive it, the decree
should be revived on the motion of the judgm-nt.debtor; and in the next
place, as the judgment-debtor in this cass can shew us no cross suit or decree
in which any order has been passedin his favor for the possession he seeks
for, we cannot grant his prayer for possession. Eut we think that the whole
proceedings taken in this case from the date of the revival of the execution
of the deeree up to the present moment have been taken without jurisdietion.
No application of the judgment-debtor could restore a decree of the judgment-
creditor which that creditor, for reasons best known to himself, refused to
execute, and no Court could revives decreeaboudoned by the only person
who could ezecute it, viz., the decree-lolder, or one preeisely in his place.

‘We therefors quash the whole proceedings of the lower Courts subse-
quent to the revival of the wtion of the decree as baing without jurisdie-
tion. As trespecisl appellant however,had no reason to come to this Court to
revive a decree of which he was not the holder, we think that he must pay
the costs in this Courg. N
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