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Before Mr. Juslice Loch and My, Justice Mitteh,

BHOLAI MANDAL (one oF tH® Dererpants)v. JARIF GAZI aND
ANOTHER (PLAINTIFFS.)y ) :

Title— Possession. -

Where a plaintiff sued to recover possession of certain Jands nunder &
mowrasi patta which had been lost, and prove d ten years’ possession, eld, that
such possession alone would not eutitle him to recover possession of the Jand,
but that he must prove the speeific title set up by him.

Tuae plaintiffs sued torecover possession of three bigas of land, alleging
that they held under a mowrasi patta grapted to them in 1257 (1850)
by the defendants BlLolai Muandal, Karim DBMandal, and Manip Mandal
gantidars, and that they were in possession under that patta til¥Pthe
2nd Falgoon 1274 (1867) when they were disposseesed by the fourth defend.
snt Nabin Gezi. '

The plaintiffs were unable to produce,the mowrasi paita under which
they claimed, and statpd that it hadjbeen destroyed in the eyclone of 1271
(1864) together with the dakhilas up to that date: but they produced
dakhilas subsequent to that period. The gantidar defendants denied that
the plaintiffs had possession of the land before 1271, and that the plaintiffs
held a mowrasi leage at all; but they said that the plaintiffs were in possession
frem 1271 (1864) 1o 1274 (1867) nnder a lease for a fixed period of three
years, apd they produced a kabuliat which they stated was given to them
by the plaintiffs ; and that in 1274 (1867) on the expiry of the said lesse they
relet the land to Nabin Gazi.

Tho Moonsiff dismissed the plaintiffs’ sait on the ground that they bad not
proved the title set up by them; and that no possession by them for more
than three years bad heen proved. ‘Lhe, Judge on appeal reversed
this deeision. He placed no reliance on the geuuineness of the kabuliat
filed by the defendants; cousidered the plaintiffs to have proved pus~
session for not less than ten years, and gave them a decree far pos-
gession of the lands. The defendant Bholai Mandai appealed to the High
Court,

Baboo Anand Gopal Palit for appellant.
Baboo Amar Nath Bose for respondent.
The judgment of the Court was delivered by

LocH, J.—In this case the plain'tiifs sued to recover possession on the
ground of holding nnder a mowrasi patta, and made the gantidars from whom
they held the lease apd also Nabin Gazi by whom they say they have been

disporsessed, defendants in tho case, *
#Special Appeal, No. 3263 of 1868, from a decree of the Judge of 24-Per.

gunss, dated the 6th Novewmber 1463, reversivg & deergs of the Moous:{f of
that district, dated the Tth May 1868,
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The Judge i appeal has found that the plaintiffs held possession for not
less than 10 years, and the Judge says that ‘ as the defendsnts bave failed to
+ justify the dispossession of the plaintiffs of their own authority, and as they
# did notabtain'the evietion of plaintifis by process of law, the plaintiffs are
“entitled to be replaced in possession ”

The Judge goes on to say **it.loes not lie with the Court to detarmine in
 this suit the terms on which the plaintiffs are entitled to hold the lands
‘“or whether they ars entitled to lold the lands for a further period;
and he gave the plaintiffs-a decres for possession.,

In specisl appeal itis urged that the plaiutifs coming in upon a specific
title, that is holding from the defendants wuder a mowrasi pattas, were
borad to prove their title ; and we think t at this eonfantion is eorrect. Tha
plaiﬁt-iﬁs made the landlords parties to this swit, and we think that they
cannot reeover un'ess they prove the existance of their lease, and it is not
sufficient for them merely to prove occupation for 10 years, the Judge not
haviag found more than that period in their favor ; and there is no proof
of mowrasi tenure.

It would be useless to remand the case, we therefore reverse the decrea of.
the lower Appellate Court, and aflirm the decree of the Court of first in-
stance, and the appellant will get his costs of all the Courts.

Before My, Justice Bogley and Mr. Justice Hobhouse.

NILAMBAR SEN (Jupcugeyt-Desror) » KALI KISHOR SEN (Dz-
CREE HOLDER )¥

Improvement of Joint Property—Contribution— Revival of Decree—Jurisdic
tion. .

In a suit for recovery of a sum of money expended towards improvement
of a joint property. the Court passed a decree that if the defendant wounld
contribute toward:« payment of the expenses for the improvement, he wonld
be entitled toa proportionate share of the profits. No steps were taken by
the plaintiff from 1863 to’ reviv» the decrse, but on the application of the
defendant tendering the amount due from him, and prayiug to be put in
possession, the lower Court restored the decree and passed an order in his

favor.
Held, that the lower Courts had no jurisdiction to revive a decres at the

instance of the judgment debtor.

Baboo Nilmadiab Bose for appellant.
Baboo Hem Chandra Banerjee for respondent.

THE jodgment was delivered by
BaYLEY, J.—In this case it appears that the appellant, Nilambar Sen, was
«co-sharer of certain preperty with his brother Pitambar Sen, and was sued by
him (Pitambar) for e:rtain money expended in the improvement of that
property. The Court in that case passed a Z:~vee in favor of Pitambar, or
#Miscellane us Special Appesl, No 157 ot 1869, from a decree of tha
Officiating Jndge of Daces, duted the 22nd January 1869, affinning a decree
of the Moorsiff of thas disi-lct, d :fed vhe 23th July 1363,





