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 8 Before Mr. Justice Kemp and Mr. Justice Glover. 
June 6- * 
— • MITRAJIT S I N G AND OTHERS (DEPENDANTS) V. BABOO T U N D A N 

SING (PLAINTTFI 1.)* 

'Enhancement of Bent—Presumption under s. 4, Jet X, 0/1859-
IP a suit for enhancement of rent the ryot pleaded that he had held cer" 

tain lands from generation to generation at a nni brm rate ; that he was there 
fo'-e entitled to claim the presumption arising under section 4 Act X of 
18*9 ; that he should be allowed to date h is claim from the date of the per-
manei t settlement. 
• Held, that he was entitled to such presumption on showing that he had 
paid rent at a uuiform rate for a period of twenty years previous to the 
suit. 

to 
xlaboo Debendra Farayan Bose for appellant. 

MottMe Syud Marhanvt Hossein for respondent. 

THU judgment of the Court Was delivered by 
GtovER, J.—This was a suit for enhancement of rent on 97 bigas 10 katas 

of land from .the year 1275, after notice. The defendant pleaded that the 
land had been in the possession of himself and his predecessors from generation 
to generation at a uniform rate, and that he was entitled therefore to the pre­
sumption arising under sectii n 4 of Act X of 1859 ; he also objected to the 
grounds of enhancement as stated in the notice and likewise to the amount of 
and which the plaintiff stated he was possessed of. His allegation was that 

he held 2 bigas 10 katus less than was stated by the plaintiff. 
The first Court considered that there was no presumption arising in favor 

of the plaintiff ; that a variation in the rate of rent was proved, and that there 
was no evidence that the defendant held below the rates prevailing in ad­
jacent lands possessing similar advantages, but for the reasons given by him 
the Moonsiff gave the plaintiff a decree at the rate of 3 rupees per biga« 
This decision dissatisfied both parties, and two appeal were preferred to the 
Judge, the result of which was that the plaintiff got a decree for enhance' 
ment at the rate of 7 rupees per biga, the Judge holding that the pata by 
its terms showed that there had been a variation in the rate of rent subse­
quent to the decennial settlement, and that no presumption arose under section 
4 of Act X of 1859. 

The only po : nt which i t is necessary for us to notice in special appeal is 
the one arising under section 4,of Act X, 1859. The special appellant contends 
that the wording of bis written statement sufficiently shows that he claimed 
the whole of tho lands from the date of the permanent settlement especially 
when in that statement he made a special reference to, and claimed tbe bene­
fit of section 4,of Ac^ X of 1859. It has been ruled in several decisions of this 

•Special Appeal, No. 608 of 1869, from a decree of the Jndge of Patna 
dated the 12th December 1868, amending a decree of the Deputy Collector 
of that district dated the 15jh September 1868. 
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Court, that where a ryot pleads that lie and his family have held certain land? 1<>G9 
from generation to generation, and on the str»ngth of that, holding- claims the M I T B » J t ' 
hem fit of the presumption arising undersection 4, of Act X of 1859, that he Smo 
should be supposed to have dated his claim from the dated o,f fie prcmaner ^ A B o'<pnN 

(settlement; but that where a tenant fixed some particular date as the o D A N S I N » . 

from which his tenancy commenced, no matter how remote that date Ini' 
be, if subsequent to the permanent settlement, he was no longer entitle > * 
claim the benefit, of the presumption arising under section 4. j 

In this case ir, is quite clear that the defendant did claim to be entitle^ :o 
tbe presumption that he held f rem tho date of the permanent settlement, >d 
if he can prove that he has pull a uniform rate of rent for 20 years before t h a 
institution of the suit, he is entitled to that presumption. It has been argued 
on the other sidB that the wording of the patta itself shoWs that there JKSB 

a variation in the rate of rent in the year 1249, F. S. We have had this patta 
read to us, and it does not appear that there was any Such variation as stated 
by the plaintiff. Tbe reason for executing this patta was that before the 
year 1249, the tenant in possession had been paying rent in kind, and the 
patta was to make arrangements for the payment, in future, of the rent in 
Cash, pnd the deed states that a rent of 2 rupees per biga will for the future 
be taken in lieu of the rent in kind. 

Of course it is a simple impossibility for any body to say or prove after 
such a long period of years what was the actual value of the rent in kind 
paid up to the year 1249, inasriluch as that rent mu*t have depended [on very 
many Circumstances s-ueh as tbe fertility of the ground, the changes of seasons, 
and a hundred other things, but it seems quite clear to Us that the fixing of 

rupees a biga in lieu of what had been pftid in kind was tantamount 
to saying that that money represented and was equivalent to what had been 
paid before in rfnother Way. The law throws the burden of pi oving anterior 

. variation ou the party asserting it ; if in this case the ryot shows that he has 
paid^rent at a uniform rate for 20 years, he need do nothing more, and it will 
be for the landlord to prove that in some one of the years previous to the 
year 1249 the rate of rent has varied. 

As the question of uniformity of payment of the rent for 20 years before 
Suit has not beeiri gone into by the Judge in the Court below, we think that 
the case must be remanded for the purpose. If the defendant can prove that 
fbr the last 20 years be has paid at auniform rate of rent, he is entitled to the 
benefit of the presumption arising nnder See.tion4,of Act X . of 18"9. for there 
is nothing in the wording of the patta, showing a variation in the year 1249. 
Costs to follow tbe result. 




