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Before Mr. Justice Bayley^and Mr. Justice E. Jackson. 

MTJNSHI GOLAM NABI AND OTHERS (PLAINTIFFS)*. BI8WANATH 
KAR AND OTHERS (DEFENDANTS.)* 1869 

Wrongful Possession—Award - Limitation—Act XIV. of 1859. 

Cause of Action. 

In a suit for recovery of possession of a share in a certain talook, on the 
allegatiou that the plaintiff had been dispossessed under an award passed un­
der section 15, Act XIV. of 1859, the defence set up was that th - plaintiff 
was not in possession of the property within 1 2 years of suit. Heid, that, the 
wrongful posstssion which the plaintiff held during the few months before 
he award under Act XIV. was no possession which could take his case out 

of the Statute of Limitation. That the dispossession under the award did 
not give him a fresh cause of action. 

Baboo Bamanath Bose for appellants. 
Baboo Kali Krishna Sen for respondents. 

The facts are fully stated in the judgment of the Court, which was deli­
vered by 

JACKSON, J.—This suit was preferred by Munshi Golam Nabi and others 
to recover from Biawanath Kar and others possession of one-anna share of. 
Kismut Nischiupore. 

SDecial Appeal, No. 203 of 1869, from a decree of the Additional Subordi-JS7X^^'i^^^^A^^^k l ^ r - e r s m g a de­
cree of the Moonsiff of that district, dated the 17th August 1867. 

in the ease. The argument that if the Commissioner did interfere, he was 1869 
bound to interfere within one month, because that is the period kid down for ~~ " 
appeals to him, cannot in my opinion stand. It may be that appeals must be T * W A R I 

preferred within one month, but no •> time is laid down in t?he rides within e-
whi h the Commissioner was bound to exercise his power of revision, and it I b b C o 1 ' l * ° -

r * TOR o r 
was these.powers of revisiou which he exercised in this case, and not his power BHAGUL8'>BB 
on appeal. Whether then tho Board of Revenue had power itself to iuterpos, 
in the settlement or not, it does not seem to be denied that it had authority to 
make rulos under which Settlement Officers were to conduct settlement pro­
ceedings; and even uuder those rules the orders passed by the Commissioner 
were legal. The Commissioner had authority to set aside the settlement, and 
did do so. The plaintiff must fail in his suit even upon this ground. It is 

ot necessary uuder these circumstances to examine the law iaid down by the 
Judge as regards the power of the Board of Revenue to set aside such a 
settlement as this. We dismiss this appeal with costs. 

MITTEE, J.—1 concur. The plaintiff is bound by the terms of his leasee 
and under those terms the Board had full power to interfere. 
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1 8 6 g The plaintiff stated that they bad pnrehased this property on the 30th 
Baisakh 1273 ; that they had obtained possession of it, but that the defend 

M U N S H I ants had brought a suit agoinst them uuder section 15", Act XIV. of 1859 
„. and under thai section and by the decjsion in that suit they rad been 

B I B W A N A T H dispossessed; and the plaintiffs alleged that their cause of action was their 
dispossession by the defendants under that decision. 

The defandants alleged that neither the plaintiffs nor the plaintiffs' vendor 
had been in possession of the estate iu dispute at any time within 12 years of 
the suit, and that the plaintiff's suit was barred by Jimitatiou. 

On the point of limitation the first Court decided that as the plaintiffs were 
in possession for a few months previous to the decision passed under section 
15, Act. XIV. of 1859, they were in possession for thpse few months within 12 
years of the institution of the suit, andjtheir claim therefore was not barred 
by limitation. 

The Appellate Court has reversed that decision. The Appellate Court 
has found that the plaintiffs' cause of action did not originate in the decision 
under section 15, Act XIV, of 1859, but that for 16 or 17 years before that 
decision the plaintiffs' vendor had been out of possession. • The Appellate 
Court therefore considered the few months' forcible possesion which tbe 
plaintiffs bad obtained to be no possession at all, and in no way to bar the 
effect of the law of limitation. 

The case of the plaintiffs was that their vendor and the defendants were 
joint members of an ijmali Hindu family, but that they separated in 1263 > 
that this property now in dispute was purchased by the family prior to the 
separation, and that therefore the plaintiffs' vendor had been entitled to a 
share of this property along with his other brothers, and that this share he 
had sold together with other properties. 

Tbe case of the defendants was that the separation between the joint 
brothers took place so far back as 1254, and that the disputed property had 
been purchased after the separation by the other brothers, and that the plain­
tiffs' vendor had no connection with it. The finding of the Appellate Court 
upon those disputed points is, that from the evidence of the witnesses examined 
for both parties in the case, although it was not dearly found in what precise 
year the separation took place, still it was clearly establish d that 16 or 
17 years ago the family separated. Al«o that the evidence on the record 
did not at all prove that the vendor of the plaintiffs, after he had separated 
from his paternal uncles, was ever in possession of the property in suit. The 
Subordinate Judge goes on to find that the plaintiffs also were not in possession 
ef tbe disputed share within 12 years of the institution of this suit. In fact 
the Judge found that within 16 or 17 years before the suit, neither the plain­
tiffs nor their vendor had been in possession.The Judge of the lower Appellate 
Ceurt differed from the first Court, and heldthat the few months' forcible pos­
session prior to the decree passed under section 15, Act XIV. of 1859, did not 
iu any way bar limitation, bat considered that in such a ease the original cause 
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of faction must be looked to. Looking then to that causf) of action, the 1869 
Judge held that the suit was barred by limitation. Mtmsm 

On special appeal the same point his been taken before us. It is said that GpnAM N A B I 

tha plaintiff's obtained a fresh causp of action when they wore dispossessed jj I ?^iN A T H 
by the decision under section 15, Act XIV of 1859. The latter part of the K J B < 

clause is to this effect: But nothing in this section shall bar tbe person 
" from whom such possession shall have been so recovered, or any other 
" person, from instituting a suit, to establish his title to such property and 
" to recover possession thereof within the period limited by this Act." The 
first point therefore is a s to how we are to read thejjworda " period limited by 
this Act. " What i s the period of limitation assigned by this Act to tnits to 
recover possession of immoveable property? Section 1, clause 12, lays down 
the period of 12 years from the time that the cause of action arises as Mie 
period of limitation. Taking the facts then as found by thelower Appellate 
Court, jviz., that the plaintiff's vendor seperated from the Hindu family with 
which be had previously been joint about the year 1254, or at least 16 or 17 
years before the institution of this suit; that neither the plaintiff's vendor 
nor the plaintiff's were ever in possession of this disputed property until they 
took forcible possession; and that the only time during which, within that 
period they had been in possession was the few months during whick they 
held :such forcible or wrongful possession, the question is, when under such 
circumstances did the plaintiffs' cause of action arise P According to tho 
plaintiff's statement their vendor was in possession in 1263, and remained in 
possession from 1263 up to the present time, and that the dispossession has 
only tiken place in consequence of the decision under section 1>, Aet XIV. 
of 1859. If the plaintiff's had proved the facts of this case as stated by 
them, no doubt their suit would not be barred by limitation, for tbe cause of 
action would then arise as stated by them, the facts being found against them 
it is quite clear that on the day on which they were dispossessed no cause of 
action accrued to them. If they had been dispossessed for 15 years, forcible 
jossession for a few months in the 16th year gave them no fresh cause of 
action. If we were to hold that any fresh cause of action arose to th.̂ m ou 
on such date, i t would be holding that wrongful and forcible possession was 
equivalent to honeest and legal possession. It would be altogether defeating 
the object and policy of the law. Althongh there is no direct precedent 
on the point, there is a case of Moohhto Keshee v. Ranee Lukhy (I) in which 
the same view of the law has beeu taken with reference to a decision uuder 
Act IV of 1840 w'dch was an Act for possessory suits, as much as section 
15, Act XIV of 1859. 

We are of opinion then that the plaintiffs have not proved that their cause 
cf action arose from the date stated by them, and that they bare not proved 
that their eause of action arose within 12 years of the institution of the suit, 
and on this ground we ho'd that the lower Appellate C«urt was right in say­
ing that limitatiott'barred this suit. 

We therefore dismiss this special appeal with costs. 
(1) 1 Hay's Kep, 396. 




