
HIGH COURT OF JUDICATURE, CALCUTTA [8 . L. R. 

1869 The following judgment was given by 

FRATABCHAN MACPHERSON, J,—The first ground taken by Mr. Allan for the appellant 
PB.A BINWA j n t ,h j 8 C 8 8 e jathat six years'limitation will not apply in the present instance ; 

RANI because, although this suit was instituted in 1865, the former suit,, which ter-
SWABNAMATI minated with a decree for possession in favor of the plaintiff, was instituted 

long before the passing of Act XIV of 1859. Bnt it appears to ns that the 
present suit, having been instituted after Act XIV. of 1859 came into force*, 
is subject to the provisions of that law.and that that law alone will apply; con­
sequently we think that in no ease can the plaintiff recover mesne profits for 
more than the six years preceding the institution of the suit. 

The second ground of appeal is that the Deputy Commissioner is wrong 
in holding that the plaintiff cannot bring a regular suit for mesne profits 
which fell du^within the period from the institution of the suit for posses­
sion in 1851 to .the execution of the decree in 1868. 

The Deputy Commissioner relies upon a decision of the Madras High 
Court, Chennapa Nayadu v. Pitchi Reddi (1.) That case does not accord 
with decisions of this Court j and there is no doubt that, according to the 
principle laid down in the decision of the Full Bench, in tbe case of Madhu 
sudan Lai v. BMhari Sing (2), as also in various later decisions of this 
Court upon this point, a regular suit for mesne profits will lie after a suit for 
possession, if in that suit no question of mesne profits was raised or decided. 
The plaintiff is entitled to a decree for such mesne profits as may have ac­
crued within sis; years prior to institution of suit. 

The case.must be remanded to the lower Court, in order that it may ascer­
tain the amount of mesne profits. Any claim or statement made by the 
defendant as regards the value or profits realised from the property will be 
admissible as evidence against him, though not conclusively. 

Each party will bear his own costs of this appeal. 

Before Mr. Justice E. Jackson and Mr. Justice Mitter. 
1^69 

j u n e a. HARLAL TEWARI (PLAINTIFF) V. THE COLLEO TOR OF BHAGUL-
PORE AND ANOTHER (DEFENDANTS.)* 

Settlement—Powers of Revenue Boards. 

A settlement of a resumed Iakhiraj es'ate being made by the Collector 
with the plaintiff " sabj wt to t he orders of the Board of Revenue," the Board, 
or the Commissioner acting under rules laid down by them, may cancel the 
settlement at any time. ' 

Mauza Tursua, a resumed laghiraj estate, was, from 1861 to April 1861 
under measurement with a view to settlement- On 1st April 1861, the ex-

» Special Appeal, No. 2728 of 1868, from a decree of the Additional 
Judge of Bhagulpore, dated the 14*h July 1868, reversing a decree ofthe 
Principal Sudder Ameen of that district, dated the 28th Febiuary 1867. 

(I) 1 Hal. II. C. Rep., 453 (2) Caw No. 219 of 1865, Sept. 15'.h 1866. 
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lakhirajdar put in a petition in regard to the amount of rent to be paid, from 1869 
•which the Collector inferred that he declined settlement; and no other offers ~ H ^ E L I ^ ~ ' 
being made, the estate was on 29th June declared kha». On the 26th October TKAWBI 
tbe plaintiff in this suit took a 20-year's lease of the land, at a rent of rupees ^ 
371. Ia the amalnama. or possessory order, it was stated that this settlement T 0 B 

wonld be subject to tbe orders of the Board of Revenue, bnt no'soch*condi- B M U M , - I 
•tiott appeared in the kabuliat given by plaintiff. On 13th December, the ex-
lakhirajdar made another offer which the Collector, on the 9th January 1865, 
declined to accept, as a settlement had been concluded. Onthe7th February,fhe 
•lakhirajdar appealed to the Commissioner, who on 13th October wrote to the 
Board saying that as more than three months had elapsed between settlement 
and the lakhirajdar's appeal, he was doubtful of his power to interfere, and 
therefore asked the Board to cancel the settlement with the plaintiff, tfuich 
the Board did on 19th October 1865. The plaintiff then sued Government 
and the likhirajdir for recovery of possession and confirmation of his lease. 
The first Court held that the words "-subject to the orders of the Board" 
were surplusage, and not intended to have real effect; that settlements under 
rupees 500 were by the Board's Rales confirmed by the Collector, subject 
only to revision by the Commissioner ; and that the Commissioner must be 
held bound to exercise his power within a reasonable time which might be 
taken to be three months, the period within which the Collector's proceedings 
must be reported to him. The first Court gave the plaintiff a-decree. The 
Judge on appeal held that the Board of Revenue could exercise powers of 
revision at any time in settlement cases. Regulation I. of 1829, section 4, 
clause 2,'«n*bles the Governor General in Council to lay down rules for the 
guidance of the Board. On 27th June 1842, the following rule was laid down : 

" The Board of Revenue is competent, with or without appeal, to call for; 
revise, or alter any proceedings of tbe Commissioner or other subordinate 
Revenue Authority, not made final by law." The Judge held that the Civil 
Courts could not determine the time within which the powers might be 
exercised, and that they could be exercised at any time. He further held that 
although section 29, Regulation VII. of 18^2, prescribed three months as the 
period of appeal from a Collector's order, there was nothing to make that order 
-final, and not open to revision after three months. He also overruled a con­
tention that under the Board's Rules it was the Commissioner's business and 
not the Board's to revise a settlement under rupees 500. The Board's powers 
were not limited by such a rule. The Judge on these grounds reversed the 
decision of first Court. 

Mr. W. B. Money and Mr. J. S. Rochforl and Baboos Ashutosh Chatterje* 
-and Chandra Madhab Ghose for appellant. 

Baboos Anukal Chandra Mookerjee, Jagadanani Mookerjee, iPurnm 
'Chandra SAonte,and Annadaprasad Banerjee for respondents. 

The following judgment was delivered by 
JACKSON, J.—It appears to me thatthe decision of the lower Appellate 

•Court is correct. The agreements entered into between the Collector and the 
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1869 special appellant were distinctly declared by the Collector at tbe time and so 
• H a b l a I j stated in the agreements to be not final, but subject to the consent of the 
TBWAKII Board of Revenue. Those agreements were subsequently brought by the 

r r _ n' ,„„ Commissioner of the Division to the notice-of the Board of Bevenite. The 
.TOR err Commissioner was of opinionthat the arrangements proposed by the Collector 

BHAQ-UOBa w e r e not proper arrangements, and the Board of Revenue concurring with 
the Commissioner refused to sanction the agreements entered into by the . 
Collector, set them aside, and ordered other agreements to be made. It is said 
that great delay occurred in the action taken by the Commissioner and the 
Board of Revenue, and it is also said that the Collector in fact never intend­
ed that the agreements entered into by him should be subject to the consent 
of the Board of Revenue; that the agreement was drafrn out in an old form 
which had been long abandoned, and in this way alone had the words sub­
ject to the consent of the Board of Revenue" crept into it by accident; that 
in fact the Collector never submitted his proceedings for the sanction of the 
Board, but that under the rules promulgated by the Board itself the Collec­
tor had full authority to enter into agreements of this description of his own 
accord, and without obtaining the sanction of the Board- The lower Appellate 
Court has rejected all these objections, on tho ground that the Board of 
Revenue had full power under the law to interfere in the act of the Collector, 
and that no time having been laid down in the law within which it was to 
exercise those powers, it could interfere at any time. 

The agreements in this case referred to the settlement of some Iakhiraj 
land which had been resumed. It had been settled from time to time with 
different parties, but the settlement had come to an end, and it was necessary 
to re-settle the land. The ex-lakhirajdar was the person entitled to tho 
settlement. 

He put in a petition asking for a settlement at lower rates than had been 
proposed. The Collector considered that this petition was a refusal to take 
the settlement at the rates proposed. The Collector accordingly entered into 
a settlement with the special appellant. The ex-lakhirajdar after some delay 
brought the matter to the notice of the Commissioner. That officer and the 
Board of Revenue considered that the ex-lakhirajdar had not refused the 
settlement, but was entitled to it, and ordered the settlement to be made with 
him. The special appellant has now brought this suit to recover possession 
of the resumed estate, alleging that the agreement with him was final, and 
could not be set aside. As the settlement made with the special appellant 
was distinctly declared to be subject to the order of the Board of Revenue, 
and it i3 not shown or proved in any way that that clause of the agreement 
crept into the settlement by mistake, we might decide upon that alone that 
the Board of Revenue had full power to interfere. If the rules of the 
Board of Revenue are to be looked to, then the Commissioner had full power 

. to interfere, and did interfere in accordance with those rules, though it may be 
that as there had been some delay before the case was brought to his notice, 
and as the agreement distinctly referred to the consent of the Board of 
Btraue, he preferred to obtain the Eoard's consent before he passed orders 
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June 3 . 

Before Mr. Justice Bayley^and Mr. Justice E. Jackson. 

MTJNSHI GOLAM NABI AND OTHERS (PLAINTIFFS)*. BI8WANATH 
KAR AND OTHERS (DEFENDANTS.)* 1869 

Wrongful Possession—Award - Limitation—Act XIV. of 1859. 

Cause of Action. 

In a suit for recovery of possession of a share in a certain talook, on the 
allegatiou that the plaintiff had been dispossessed under an award passed un­
der section 15, Act XIV. of 1859, the defence set up was that th - plaintiff 
was not in possession of the property within 1 2 years of suit. Heid, that, the 
wrongful posstssion which the plaintiff held during the few months before 
he award under Act XIV. was no possession which could take his case out 

of the Statute of Limitation. That the dispossession under the award did 
not give him a fresh cause of action. 

Baboo Bamanath Bose for appellants. 
Baboo Kali Krishna Sen for respondents. 

The facts are fully stated in the judgment of the Court, which was deli­
vered by 

JACKSON, J.—This suit was preferred by Munshi Golam Nabi and others 
to recover from Biawanath Kar and others possession of one-anna share of. 
Kismut Nischiupore. 

SDecial Appeal, No. 203 of 1869, from a decree of the Additional Subordi-JS7X^^'i^^^^A^^^k l ^ r - e r s m g a de­
cree of the Moonsiff of that district, dated the 17th August 1867. 

in the ease. The argument that if the Commissioner did interfere, he was 1869 
bound to interfere within one month, because that is the period kid down for ~~ " 
appeals to him, cannot in my opinion stand. It may be that appeals must be T * W A R I 

preferred within one month, but no •> time is laid down in t?he rides within e-
whi h the Commissioner was bound to exercise his power of revision, and it I b b C o 1 ' l * ° -

r * TOR o r 
was these.powers of revisiou which he exercised in this case, and not his power BHAGUL8'>BB 
on appeal. Whether then tho Board of Revenue had power itself to iuterpos, 
in the settlement or not, it does not seem to be denied that it had authority to 
make rulos under which Settlement Officers were to conduct settlement pro­
ceedings; and even uuder those rules the orders passed by the Commissioner 
were legal. The Commissioner had authority to set aside the settlement, and 
did do so. The plaintiff must fail in his suit even upon this ground. It is 

ot necessary uuder these circumstances to examine the law iaid down by the 
Judge as regards the power of the Board of Revenue to set aside such a 
settlement as this. We dismiss this appeal with costs. 

MITTEE, J.—1 concur. The plaintiff is bound by the terms of his leasee 
and under those terms the Board had full power to interfere. 




