t

m;

1869

"HIGH COURT OF JUDICATURE, CALCUTTA [B.L.R.

The following jndgment was given by

PearaBCuax  MACPHERsON, J.—The first grovud taken by Mr. Allsn for the appellant
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in this case is that six years’ limitation will not apply in the present instanee ;
because, althongh this snit was instituted in 1865, the former suit, which ter-

SWABNAMAYL minatad with a decree for possession in favor of the plaintiff, was instituted
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Jong before the passing of Act XIV of 1859. But it appears to us that the
present suit. having been instituted after Act XIV, of 1859 came into fores;
is subject to the provisions of that law,and that that law alone will apply ; con-
sequently we think that in no ease can the plaintiff recover mesne profits for
more than the six years preceding the institution of the suit.

The second ground of appeal is that the Deputy Commissioner is wrong
in holding that the plaintiff cannot bring a regular suit for messe profits
which fell dus,within. the period from the institution of the sunit for posses-
sion in 1851 to the execution of the decree in 18686.

The Deputy Commissioner relies upon a decision of the Madras High
Court, Chennapa Nayadu v. Pifchi Reddi (1.) That case does not accord
with decisions of this Court ; and there is no deubt that, according to the
principle laid down in the decision of the Full Bench, ia the ease of Madhu-
sudan Lal v. Bkikari Sing (2), as also in various later decisions of this
Court upon this point, a regular suit for mesne profits will lie after a suit for
possession, if in that suit no question of mesne profits was raised or deciled.
The pluintiff is entitled to a decree for such mesne profits as may have ac.
erued within six years prior to institution of smit.

The case,must be remanded to the lower Court, in order that it may ascer-
tain the amount of mesne profits. Any elaim or statement made by the
defendant as regards the value or profits realised from the proporty will be
adwmissible as avidence against him, though not conclusively.

Each party will bear his own costs of this appeal.

Before Mr. Justice E. Jackson and Mr, Justice Mitter,

HARLAL TEWARI (PrainTiFF) v. THE COLLECTOR OF BHAGUL.-
PORE aND ANOTHER (DEFENDANTS.)*

Settlement—Powers of Revenue Boards.

A settlement of a resumed lakhiraj es‘ate being made by the Collector
with the plaintiff “ sabjsct to the orders of the Board of Revenue,” the Board,

or the Commissioner acting under rules laid down by them, may canecel the
sottlement at any time. *

Mauza Tursua, a resnmed laghiraj estate, was, from 1861 to April 1864
under measurement with a view to settlement. On 1st April 1864, the ex-

* Special Appeal, No. 2728 of 1868, from a decres of the Additional
Judge of Bhagulpore, dated the 14th July 1868, reversing a decree of the
Principal Sudder Ameen of that district, dated the 28th Febiuary 1867,

(I 1 Mad, H. C, Rep,, 453 (2) Case No. 2149 of 1865, Sept. 15'h 1866.
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lakhirajdar put in a petition in vegard to the amount of rent to be paid, from
which the Collector inferred that he declined settlement; and no other offers
‘being made, the estate was on 29th June declared khas. Oan the 26th October
the plaintiff in this suib took a 20-year’s lease of the land, gt & rent of rupees
:371. In the amalnama, or possessory order, it was stated that this setflement
wonld be subject to the orders of the Board of Revenue, but no’such’%ondi-
tion appeared in the kabuliat given by plaintiff. On 13th December, the ex-
4 lakhirajdar made another offer which the Collector, on the 9th January 1865,
declined to accept, as asettlement had been concluded. On the7th February,the
lakhirajdar appealed to the Commissioner, who on 18th October wrote to the
Board saying that as more than three months had elapsed between settlement
and the lekhirajdar’s gppeal, ho was doubtful of his power to interfere, and
therefore asked the Board to cancel the settlement with the plaintiff, which
the Board did on 19th Qctober 1863. The plaintiff then sued Government
and the likhirajdar for recovery of possession and confirmation of his lease.
The first Court held that the words “aubject to -the orders - of fhe Board”
were surplusage, auil not intended to have real effect ; that settlements under
rupees 500 wera by the Board’s Rales confirmed by the Collector, subject
only to revision by the Commissioner ; and that the Commissioner must be
held bound to exercise his power within a reasonable time which might be
taken to be three months, the period within which the Uollector’s proceedings
mast be reported to him, The first Court gave the plaintiff a-decree. The
Judge on appesal held that the Board of Revenue could exercise powers of
revision atany time in settlement cases. Regulation I. -of 1328, section 4,
clauge 2,enrables the Governor (General in Council to lay down rules for the
guidance of the Board. On27th June 1842, the following rule was laid down*
% The Board of Revenue is competent, with or without appeal, to call for;
ravise, or alter any proceedings of the Commissioner or other subordinate
Revenue Authority, not made final by law.” Tue Judge held thas the Civil
‘Courts could not determine the time within which the powers might be
exercised, and that they could bs exercised at any time. He further held that
slthough section 29, Regulation VII. of 1822, prescribed three.montbs as the
period ofappeal feom a Collector’s order, there was nothing to make that order
final, and not open to revision after three months., He also overruled-a con-
tention that-under the Board’s Rules it was the Commissioner’s business and
ot the Board’s to revise asettlement under rupees 500. The Buard’s powers
were not limited by such a rule. The Judge on these grounds reversed the
-decision of firat Court.

Mr. W. B. Money and Mr. 7. S. Rochfort and Baboos dshutosh Chatterjee
and Chandra Madhab Ghose for appellant,

Baboos Anukul Chandra Mookerjee, Jagadanand Mookenjee, Puraw
‘Chandra Shomeand Annadaprasad Banerjee for respdndents.

The following judgment was delivered by
JacksoN, J.—It appears to me that the decision of the lower Appellate
‘Court is carrect. 'Lhe agreements eutered into hgtween the Collector and the
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1869 special appellant were distinetly declared by the Collector at the time aud so
 Harra stated in the agreements to he not final, but subject to the consent of the
Trwary] Board of Revenue. Those agreements were subsequently brought by the

Tus (:,(;LLIG- Commissioner of the Division to the notice of the Board of Revenne. The

ror op  Commissioner was of opinion that the arrangements proposed by the Collector

Braa> 2P0 were not proper arrangements, and the Board of Revenue concurring with
the Commissiouer refused to sanction the agreements entered into by the .

Collector, set them aside, and ordered other agreements to be made. It is said

that great delay occurred in the action taken by the Cowmmissioner and the

Board of Revenue, and it is also said that the Collector in fact never intend-

ed that the agrvements entered into by him should be subject to the consent

of the Board of Revenus; that the agreement was dra%n out in an old form

which bad been long abandoned, and in this way alone had the words * sub-

ject to the consent of the Board of Revenue” crept into it by aceident ; that

in fact the Collector never subinitted his proceedings for the sanction of the

Board, but that nader the rules promulgated by the Board itself the Collec-

tor had full anthority to enter into agreements of this description of his owr

accord, and without obtaining the sanction of the Board- The lower Appellate

Court has rejected all these objections, on the ground that the Board of

Revenus had full power under the law to interfere in the act of the Collector,

and that no time having been laid down in the lsw within which it was to

exercise those powers, it could interfere at any time.

The agreements in this case referred to the settlement of some lakhiraj
land which had been resumed. It had been settled from time to time with
different parties, but the settloment had come to an end, and it was necessary
to re-settle the land. The ex-lakhirajdar was the person entitled to the
settlement. .

He put in a petition asking for a settlement at lower rates than had been
proposed, The Collector cousidered that this petition was a refusal to take
the settlement at the rates proposed. The Collector acenrdingly entered into
a settlement with the special appellant. The ex-lakhirajdar after some delay
brought the matter to the notice of the Commissioner. That officer and the
Board of Revenue considered that the ex-lakhirajdar had not refused the
settlement, but was entitled to it, and ordered the seftlement to be made with
him. The special appellant bas now brought this suit to recover possession
of the resumed estate, alloging that the agreement with him was final, and
could not beset aside. As the settlement made with the special appellant
was distinetly declared to be subject to the order of the Board of Revenue,
and it is not shown or proved in any way that that clause of the agreement
erept into the settlement by mistake, we might decide upon that alone that

the Board of Revenie bad full power to interfere. If the rules of the
Board of Revenne are to be looked to, then the Commissicuer had full power
.to interfere, and did interfere in accordance with those rules, though it may be
that as there had been some delay before the case was brought to his notice,
and as the agreemwnt distinctly referred to the consent of the Board of

Revenue, be preferred to obtain the PBoard’s consent before he passed orders
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in the case. The argument that if the Commissioner did aterfore, ho was
bound to interfere within one month, because that is the pariod laid down for
appeals to him, cannot in my opinion stand. It may be that appeals must be
preferred within one month, but no» time is Iaid down in the riles within
whi-h the Commissioner was bound to exercise his power of revision, agd it
was these powers of revision which lie exercised in this cass, and not his power
on appeal. Whether then the Board of Revenue had power itself to interpes,
in the settlement or not, it does not seem to be denied that it had suthority to
make rules under which Settlement Officers were to conduct settlement pro-
ceedings; and even under those rules the orders passed by the Commissioner
were legal, The Uommissioner had authority to set aside the settiement, and
did do so. The plaintiff must failin his suit even upon this ground. It is

ot necessary under these circumstances to examine the law laid down by fhe
Judge as regards the power of the Board of Revenue to set aside such a
settlement as this. We dismiss this appeal with costs,

Mr1TER, J—1 concur. The plaintiff is bound by the terms of his leasee
and under those terms the Board had full power to interfere.

Before Mr, Justice Bayleyand Mr. Justice B. Jackson.

MUNSHI GOLAM NABI axp orHERs (PLAINTIFFS) v. BISWANATH
KAr AnD orHERs (DEFENDANTS.)%

Wrongful Passession— Award — Limitation—~det XIV. of 1859,
Coause of dction.

In a suit for recovery of possession of a share ina certain talook, on the
allegatiou that the plaintiff had been dispossessed under an award passed un-
der section 15, Act XIV. of 1859, the defence setup was that tho plaintiff
was 10t in possession of the-property within 12 years of suit. He/d, that the
wrongful possession which the plaintiff held during the few montks before

he award under Act XIV. wasno possession which could take his case out
of the Statute of Limitation, That the dispossession under the award did
not give hiw a fresh eause of action,

Baboo Ramanath Bose for appellants.

Baboo Kali Krishna Sen for respondents.

"The facts are fully stated in the judgment of the Court, which was deli-
yered by R

Jacksow, J.—This suit was preferred by Munshi Golam Nabi and others
4o recover from Biswanath Kar and others possesaion.of one-anna share of.

Kismut Nischiupgre.

! itional Subordi-
ial sal, No. 203 of 1869, from a decree of the Additiona i
na?epgﬂggf (‘:fp l\r?ymegsmgh, dated the 10th November 1868, reversing & de-
eree of the Moousiff of (hat district, dated the 17th  Aungust 1867.
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