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to and invades that right, and which would justify an injunction, or a
decree for dsmages, or & doecree for delivery of possesslon being passed
against tho defendant, if the Court had so thought fit to exercise its dis-
cretion, We concur generally in the opinion expressed above, but do not
think the rule laid down is gnite applicable to the present cz;se, fot though
the plaintiff might have bad relief from the Survey Antborities, yet weeree
that in the suit the defendant has resisted the title of the plaintift, and claims
the lands as his own, and the contention has been carried on to the extent that
# remand, for the purpose of making a local investigation, was ordered by
the lower Appellate Court. After this local enquiry, the first Court again
%ook 1up and disposed of the case on the merits, and we think it is too late now
for the opposite party to raise the objection that the plaintiff has no cause of
action. Under this view of the case, we remand it to the Judge to be tridl
on its merits.

Before Mp. Justice Bayley and Mr. Justice Hobhouse.

GABIND CHANDRA (PrAINTIFF) ». TrE COLLECTOR or DACCA
AND OTHERS (DEFNDANTS) #

Mehal—BatiwwrgeGovernment Revenusw Limitation=Act XIV. of 1859, s.
1l 15&16.

_During the pendency of a batwara the plaintiff purchased a share in an
jjmali mehal, and as the proportion of the Government revenue of ench
shareliolder had not been ascertained, the shareholders including the plaintift’s
vendor and subsequently the plaintiff paid to the Collectorate what they
thought due from them on account of Government revenue. Upon an account
stated in 1857, it was ascertained that atter all necessary deductions a sum of
rupees 655 wag dne to the plaintiff, who in 1864 applied to the Collector for
paymert of the amount, but the application was rejected as the money had

een previously drawn away by certain creditors of his vendor,

In 1867 he sued the Collector for recovery of the amonnt. The defence
Bet up was that the suit was barred by lapse of time.

Held, that the Collector was not a depositary under the meaning of clause
15,8ec 1, Act XIV, of 1859 ; that the cause of action did not arise on tha
demand for and refusal of payment, but on adjustment of the aceount ; and
that the case came under clanse 16, sec. 1, Act X1V, of 1859.

Baboos Ramesh Chandra Mitter and Makhini Mokan Roy for appellants.

Baboos Anakul Chandra Mookerjee and Srinath Banerjee for respondents.

BaAYLEY, J.—1 am of opinion that this appeal should be dismissed with costs.
The plaintiff in the year 1842 purchased the 3 annas 4 gendas share of one

* Special Appeal, No. 3228 of 1868, from a decres of the Judge of
Dacea, dated the 5th September 1868, affirming a decres of the Principal
Sudder Ameen of that distriet, dated the 19th Newember 1867. 2
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Balaram, in an 1jmali mehal in Pergunna Amirabad. It is stated that a
batwara was going on in the mehal, both before and after the date of the
plaintif’s purchase, and it is added that as the amounut of Govornment reve-
nue due From each sharer could not on that account then be precisely ascer-
taiaed, the several sharers paid in what theythought due from them on
aecount of the Government revenue.

In July 1864, the plaintiff asked for the surplus payment to-be made over
to him, as by account dated the 23rd Mareh 1857, by which it was ascertained
that after all necessary deductions there stood a balance of Rs. 6565 and odd
annas in his favour, but the Collector refwsed the prayer, stating that the
aoney was not in the Treasury, having been previously drawn by certaim

*>adgment- creditors of Balaram.

The plaintiff has instituted this suit 10 years 16 days after the date of the
adjustment of accounts, and 2 years 8 months after the rejection of his

application for the 655 rupees. The first question is whether the suit is barred
or not.

The lower Appellate Court has held that the suit is barred by limitation,
and thas the case does not come within the provisions of clause 15, section I
Act XIV of 1859. It held that limitation is to run on the basis that the canse
of action accrued to the plaintiff from the date of the adjustment of the
accounts, viz., the 23rd March 1857.

The plaintiff appeals specially against this decision, and urges that the
lTower Appellate Court was wrong in this view. It is pleaded that the
Collector in this case was a depositary as contemplated by clause 15, section
1, Act XIV. of 1859 ; and it is further argued (though the ground is not
specially taken in the petition of special appeal) that in fact the cause of
action did acerue on the date when a demand for the money was made, and
the Colleetor refused it:

I am of opinion that this plea is not good. The terms of clause 15, section
I, are = “ To suits against a depositary, pawnee or mortgagee of any property
“ moveable or immoveable for the recove:y of the same, a period of thirty
“ years if the property be meveable, and sixty years if it be immoveable from
“ the time of the deposit, pawn, or mortage ; or if in the meantime an acw
“ knowledgment of the title of the depositor, pawner, or mortgager, or of his
* right of redemption, shall have been given in writing signed by the deposi-
‘¢ tary, pawnee, or mortgagee, or somo person elaiming under him, from the
“ date of such acknowledgment in writing.” Now the first point to my mind
is that the plaintiff’s plea ean only hold good if it can be shewn that there is
a title in the plaintiff to make the Collector a depositary. Now the Collector
could treat this money as paid on account of Government revenue from one
of the recorded proprietors of this ijmuli mehal in which Balaram was a
€oparcener., «

A statemont in detail of the account with the proprietors of the
mehal prepared apparently in the Accountant’s Department of the
Qollectorate in the year 1837, is relied wpon for the special appellant as
showing that the plaintifi was a recorded proprietor, but I do not think
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that that statement is any evidence of such fact. Itisa slaAexPent not made
in any way for the purpose of showing who the recorded proprietor is, but
for the purpose of simply showing how much of revenue is paid, who pays,
and so on. The rale is that RevenJue Officers cannot pay mpoey except on
account of a mehal to recorded proprietors, save under a decree of a Givil
Court. The Collector’s Register of proprietors is the authoritative record §f
guch proprietors, not an accidental account made up as in the statement
veferred te. .
Then it is urged that the cause of action in this case acerued to the plain-
tiff when a request for the payment of money to the plaintiff was made to
and refused by the Collecter. Ihowever totally dissent from this view. It
would be then entirely 4 the eption of the plaintiff to determine the time
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from which limitation shall run against him. I also agree with the lower”

A@pellate' (ourt in holding that clause 4 does not apply.

Clause 16, section 1. Act XIV.of 1859 is, in my view, the law which pro-
perly applies to this case, the cause of action accruing to the plsintiff not
from the date, as he contends, of his demand for the money, but as thelower
Appellate Court supposes from the date of the adjnstment of the accounts,
wiz. the23rd March 1857.

In this view I hold that the judgment of the lower Appellate Court is
correct, and that this special appeal must be dismissed with separate costs te
each defendant, )

HorHOUSE, §.~The facts of this case are rather peculiar. The plaintiff
in 1842 was a purchaser of 3 annas 4 gandas sbare of Pergunne Amirabad.
This share belonged to ome Balaram, acd apparently both before and after
the time of the plaintiff’s purchase, the mehal was under partition of share-
holders; consequently no one of the shareholders was able to calenlate
exactly what amount wou'd be due from him on account of his shaxe for the
Government revenue due upon the mehal. Fo each shareholder paid in, as
his share of the Guvernment revenue, whatever sumshe thonght to be due
from him on tbat account. In this way matters seem to have proceeded

_mntil the year 1857 and in that year an account was taken by the Collector,

and an adjustment of that account, a sum of rupees 655 odd anuas was found
to be due to Balaraw, and perhaps it may here besaid, for the sake of
argument, to his purchaser the plaintiff. On the 12th.July 1864, 4he plain~
4iff demanded this money of the Collector, but the Colleetor, for reasons into
which we need not now go, refused to pay it, and the plaintiff now sues to
recover it,

. The Courts below bave held that thejlplaintiff’s suit is bawed by the
application of the Statute of Limitation, clause 16, section 1.

In special appesl it ie urged that in this case the Collectos must be held to
be in the light of a depositary, 'snd so nnder the provisions of clause 15, sec-
tion 1, the plaintiff has 30 years from the date of deposit. Iquite agree with
Mr Justice Bayloy and the Courts below that tha Collector .cannot in this

A} L ]
2



8)
1869

G ABIND
CHANDRA
0.
Ty g CoLLEC-
pe3 oFDAaccA

HIGH COURT OF JUDICATURE, CALCUTTA- ([B. L. R.

instance be held to be a depositary. It seems to me in this case, npon the
face of the very statements made by the pleader for the plaintiff, that the
monies paxd in by the plaintiff to the Collectorate were nothing else than
monies pa.ld on aceount of Government revenue. They were not in any shape

monies paid inas a deposit. They were simply monies paid over a certain
number of years to meet wucertain sums due for Government revenue, and
subject to an adjustment when the share of the revenue for which the plain-
tiff was respousible was ascertained. In this semse the Collector was in na
way a depositary or ‘trustee, He was in the position, it seems to me, of &
pergon to whom an uncertain sum of money was from time to time due, and
Who was from time to time receiving money in part payment of that sum
snbgect to an account afterwards. In this view I think that clause 15 will
rot apply in this case, Neither can I, undar the provisions of the Limita.
tion Act, find any olause applicable unless it be clause 16, sectionl. By the
provisions of that clause the plaintiff would bave six years from the time
that his cause of action acerued to him. The further question therefore is
asto when did this cause of action acerye. The plaintiff’s pleader alleges
that it accrued from the time when he demanded and the Collector refused
the payment, that is on the 12th July 1264, and that he is therefore in time.
He has how.'ver failed to show us any authority on this point, and it seems

to me that if this view of jthe law is correct, then in all cases in which thera

is no specific provision laying down the circumstances nader which g caunse
of action arises, in all those cases the party suing is his own arbiter as fa tha.
date on which his gsuse of action arises, and it is impossible to caunceive that
the Legislature should have 8o intended ; on the contrary I find in a cognata
ease to be found in the provisions of clause 9, section 1 of Act XIV of 1859,
that the cause of action is defiuitely laid down at quite another period. There,
in the ease of money lent, the cause of action is held to acerue from the tima
when the debt becomes dug, and the argument in that case seems entirely to
apply to this. This is a case where monies were received by the Collector
on aceount. When, theroforg, the Collector adjusted the aceount, and in the
adjustment declared that a certain sum was due to the plaintiff, then it seems
tp m> the canse of action of the plaintiff arose, that is,it arcse on his own
shewing, in the year 1857, when the,Collector declared the money to he due
to him after adjnstment of accounts. The plaintiff shounld, therefcre, in my
jndgment, have sued in the year 1857, and as he did not do o, his suit was I
think out of time,

1 agree therefore in dismissing this special appeal with separate costs to
gach of the two respondents who bave appeared in this Court, '





