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Before Mre Justice Norman and My, Justice K. Jackson.

RAMTANU ACHARJI (DereNDANT} v. KOWAL LOCHAN ROY Axp A’-S%Qw
HIS ADOPIED 80N, RADHA GOBIND ROY (PLAINTIFFS)* Ty U

Suit against Surety of Defaulting Tenant—Res-Judicata.

s

A landlord sued his tenants and hig tenants’ surety in the Collector’s Court
for arrears of vent, the rurety being merely treated as a nominal party, avd
the decree leing given against the tenants. He afterwards sued the snrety
in the Civil Court on the bund given by him, and in the lower Court obtained

a decree not only for the arrears of xont, but also for the costs in the Act X,
suit, )
Held, on special appeal, that the suit was as regards the arrears of rent not

barred by section 2, Act VIIL. of 1859, but that the eosts in Collector’s Court

could nct be reciveredt -

The decision in case of Bhobun Mokun v, Bhobosundari Debi(1) dissented
from.

Baboo Anand Chandra Ghosal for appellant.

Baboo Giija Sunkar Mazumdar for respondent.

Tragfollowing judgment sufficiently explains the facts which wasdelivered by

NorMAN, J.=One Komal Lochan Roy gave an ijara to Balaram Biswas,
and at the time of executing the lease the present defendsnt,Ramtans Acharji
executed a bond as surety for the rent to Komal Lochan Roy. 'The reut not
baving been paid by Balaram, Komal Lochan now sues Ramtanu Acharji npon
the bond, and has obtained a decree for the amount due, and a deelaration that
the property pledged by the bond is liable to be sold to realize the amount due.
It is quite clear that the decision is right in the main,

It has been objecetd in specisl appeal that Komal Liochan Roy cannot mains
tain the present action, because in a former suit against Balaram Riswas for
rent, Ramtann Acharji was named in the Colleotor’sjCourt as a second defen~
dant, and it is contended that the decree in that suit being a decree for the
amount of rent now sought to be recovered, was enforceable against Ramtana
Acharji; and consequently this second suit is upon the sume cause of action
within section 2 Act VIII, of 1859. We need not go into the question as to
whether or not a svit will lie in the Collector’s Court against the surety,jeining
him with the principal, for arrears of rent. For wyself, I cannot assent to the
doctrine lald down in Bhobun Mohun v, Bhobosundari Debia (1). It is uune-
cessary to consider the question here, because on examining the p'aint, the
decree, and the proeeedings in the Collector’s Court, it ia elear that Ramtanu
Acharji was freated, and I think he could only have been treated, as a mere
nominal party. No issue was raised as to his liability, and no decree was
pronounced against him. Komal Lochaun’s present suit is upon a bond which
hasnot becn before any Court on any previous oceasion. |

*8pecial Appeal No. 2884 of 1868, frum a decree of the -Officiating Judge

of Dinagepore, dated the 9th June 1568, affirming a decree of the Principal
Sudder Ameen of that district, dated the 16th December 1867,
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Another objection has been taken by the appellant. 1t is that the lower.
Appeliate Court has given to the plaintiff the costsjof the suit against
Balaram Biswas in the Collector’s Court. This is clearly a mistake. The
defendan* by the bond makes himself liable for the due pryment of several
kists of rent on the days on which they were to become due. He does not in
terms render himself liable for any costs the plaiutiff incurred in evdeavour-
ing to recover thab reut by suit against Balaram Biswas. It was hisownact
that he sued Balaram, and not the defendant, and if it was an unwise aet to
sue a person who could not pay instead of the surety, he mist take the con-
sequences. We cannot cast those consequences upon the surety. The
decres will be wodifi d by disallowing the costs of the Act X suit. The
rarties will get their cosis in this Court and the lower Courts in proportion to
the amount of the claim decreed or disallowed.

—

Before Mr, Justice L. 8. Jackson and Mr, Jnstice Markby.

ANURUP CHANDRA MUKHOPADHYA AND oTHERS (PLAINTIFFS) v,
HIRAMANI DASI aAxp sANoTBER (DEFENDANTS)*

Applivation for Summons to eite Witnesses— Practice— Brror.

A party is entitled, at any stage of the case bef re hearing to apply for a
summons to cite witnesses, without reference to the nunber of such applica-
tions which he may have previovaly made, and it is the duty of the Court to
comply with such application, if any time be left before the hearing of the
canse.

The errors of procedurs of the Court of firat instance are not to be remedied
when they have not been made a ground of complaint betore the lower
Appellate Court.

My, Money and Baboo Ramanath Bose for appellant.
Baboos Srinath Das and Mahini Mokan Roy for respondents.

JscgsoN, §.—The first and principal ground of appeal which the learned
counsel hasrelicd upon in this ease, is the refnsal of the Court of first instance
to summ  n the wituesses who were named by the plaintiff, and against whom
the plaiutiff applied for summons before the case came on for hearing. 1
think it guite clear that the plaintiff was entitled, at any stage of the case
before hearing, to apply for such summmons, without reference to the number
of such applications which he might have previously made, and that it is the
duty of the Court to comply with such application if any time be left before
the hearing of the cause. But this is not the Court in which errors of pro-
cedure of the Court of first instance are to be remedied whers error has not
beea made the grouad of complaint in the the lower Court and first Appellate
Court. ‘

* Special Appeal. No- 2850 of 1863, from a decree of the Additional Judge

of Hooghly, dated the 19th June 1863, affirming a decree of “the first
Pringipal Sudder Ameen of hat district, dated the 7th January 1868,





