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Before Mr Justice Bayley and Mr Justice Hobhcpite. 1^69 
January 26. 

SHEIKH ABDUL SABHAN CHOWDHRY ( D E F E N D A N T ) V. SHIB-
KISTO DAW ( P L A I N T I F F . ) * 

Authority cfVaked—Abandonment-* Jurisdiction. 

A vakeel has no authority, under an ordinary vskalutnama, to give up a 
portion of the claim already decreed, and any such abandonment will not bo 
binding on his client, -

When a case is remanded, with the specific declaration, that the plaintiff! 
shall obtain " possession of the disputed property," the Lower Court has no 
jurisdiction to debar tbe plaintiff frcm possession of any portion thereof, by 
reason of a relinquishment made by the vakeel. 

Baboos Chandra Mkdhab Ghose, Anukul Chandra Mookerjee. Annada* 
Prasad Banerjee and M- L. Sandyal for appellant. 

Baboos Ashutosh Chatlerjee, Ashutosh Dhur, and lakhi Charan Pose for 
respondent. 

H O B H O U S E , J . — T H I S was a suit to obtain possession of 1,019 bigas of 
mal and lakhiraj lands, by the enforcement of a bynaputra, of date the 31st 
December 1862. 

The suit was instituted on the 19th April 1864, and was carried for the 
fret time to this Conrt in Regular Appeal, No. 100 of 1865. 

The defendant in the first instance denied tbe bynaptura altogether, but 
this Court found against him ou that point, and remanded the case to the 
lower Court, with these remarks, viz., that the plaintiff was " entitled to 
" specific performance of his contract, and to obtain possession of the disputed 
" estate on paying downHhe correct amonnt of consideration-moneynnless the 
" co defendant can shew a better title " and lower down in its judgment,, the 
Court directed that the case should be remanded, in order that the lower 
Court might, after proper enquiry, fix the amount of consideration-money 
due from tho plaintiff under the terms of his deed, and award him possession, 
tnat is, pop session of the disputed estate, on payment of that sum. 

Accordingly, on remand in its decision of date the 13th August 1866, the 
lower Conrt directed that, in modification of the claim, the plaintiff should 
obtain possession of 836 bigas odd, on payment of a certain sum of money 
specified iu the decree. But this decision was reviewed by the lower Court 
on the 26th August 1867 ; and in the judgment on review the Lower Cour t 
directed that the plaintiff should obtain possession of 1,015 bigas odd of land, 
and it found tha,tl so far from there being anything due from the plaintiff to 
the defendant, there was a surplus due from the defendant to the plaintiff; 
and the Court, accordingly, decreed that the defendant should pay that sur
plus to the plaintiff. 

* Regular Appeal, No. 345 of 1867, from a decree of the Principal Sudder 
Ameen of Hooghly, dated the 26th August 1867.̂  

\ 
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jggg Against this r1ecision on review, the defendent appeals to this Court, and 
—— there is also a cross-appeal on the part of the plaiutiff, which will be noticed 
ABDTJLSABHAH ™ tbe course of the judgment. The first objection, taken by the defendant, is 

CHOWDHKY tjje rjecision of the ('ourt below, on t'ae 13th August 1866, was a find de-
S B I B K I TO cision which that 0> urt had no authority iu law to disturb on review, and tbe 

D A W . argument turns upon the following facts :—It has been s ated that the plaintiff 
sued to recover possession of a total area of 1,019 bigas of land, and it has been 
shewn that, in the decision of the 13th August 1866, the lower Court gave tho 
plaintiff a decree for possession of some 836 bigas; and it is contended, here 
that that decree for a lesser area of land was given rightly on an admission, 
made on behalf of the plaintiff by his vakeel; that this admission was binding 
on the plaintiff ; and that the lower Court was wrong in admitting tbe review 
and in ultimately giving a decree to the plaintiff for a larger area than 833 
bigas, on the ground that the admission of the plaintiff's vakeel was not bind 
ing on him. 

; We are of of opinion that the admission of the plaintiff's vakeel was not a 
binding admission, and that the lower Court was justified in admitting the 
review in question, and in virtually setting that admission aside. 

The vakeel for the appellant has quoted a decision of a Bench of this Court, 
Ram Kumar Roy v The Collector ofBeerhhoom (1). This decision, as we read 
it, simply goes to th's extent, via. that, under the authority given by the 
vakalutnama in that case, the pleader, for the party in question, had authority 
to withdraw the ease, with liberty to bring a fresh suit. 

We need hardly remark that there is au immense difference between the 
authority, simply to withdraw a case, with liberty to sue again, based upon 
and found to be conveyed by a particular vakalutnama, and the authority by 
which a vakeel actually gives up a part of the claim, which he is instructed 
under bis vakalutnama to prosecute, having.as it is admit'ed, upon tbe evidence 
received no instruction to abandon that part. But even if we could hold that 
under the vekalutnama filed in this case, the vakeel had authority to abandon, 
a part of the property sued for, we think he could not have done it at that 
stage of the case in which it appears that he did do it. 

In the decision given by this Court on the 23rd June 1865, it was a part of 
the decree given that the plaintiff shall " obtain possession of the disputed 
estate," and the only questions left for the determination of the lower Court 
were these two, viz. what that disputed estate was, and what was the correct 
amount of the consideration-money which the plaintiff was to pay before ho 
obtained possession of it; and it is clear, from the statement made by the 
vakeel on the 13th August 1866, that he did not slate that the particular 
portion of the land in question was not a part of the disputed estate, but that 
he simp'y stat d, oil behalf of his client, that, although tho property was within 
the bynaputra, that is, that it was a part of the disputed estate, yet '.hat he did 
not claim it. 

( 1 ) E W . K.8P. 
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1869 This Court had hold, in its order of remand, that the plaintiff was enti lied to 
possession of the " disputed property," that is, to possession of the property SHEIKH 

claimed in the suit; and it is admitted that the property relinquished by the A B D O L S A B H A H 

vakeel was a part of the property so claimed. * 
Therefore the lower Court had only to give possession of that property, dhd 

had not jurisdiction to determine that the plaintiff should be debarred 
from possession of it, by reason of an admission made by his vakeel on a point 
not before the Court for determination. 

C H O W D H R T 

D A W . , 

Before Mr. Justice Mitter and Mr. Justice Loch. 
GAURMOHAN BANDOPADHTA A N D O T H E R S ( D E C R E E - H O L D E R S ) * -

TARACHAND BANDOPADHTA A N D O T H E R S ( J T J D G M E N T - D F B T O R S . ) * -

Executionef Decrees—Act VIIIof 1859, ss.HO and 114—Act XIVo/1859,s.20 

There is no particular law authorizing the Court to strike cases for execu
tion of decrees off the file. This can only be done under the provisions of 
sections 110 and 114 of Act VIII. of 1859-

A mere application for execution of decree, if bona fide, is a proceeding 
within the meaning of section 20, Act XIV. of 1859, for the purpose of en
forcing the judgment. 

The practice of striking off execution cases from the file, in order to clear 
it, and enable Judicial Officers to make their quarterly returns, strongly con
demned, as productive of the greatest hardship and injustice to the suitors. 

Baboo Debendra Chandra Ghose for appellant. 

Baboos Kali Mohan Das and Banshi Dhar Sen for respondents. 

T H E facts of this case sufficiently appear in the judgment of 
M I T T E K , J.—This case affords a glaring instance of the gross injustice that 

is BO often done to decree-holders in this country, by tbe arbitrary manner in 
which execution cases are generally dealt with by the lower Courts. It 
appears that, on the 26th August 1861, the decree-holder in this case, now 
appellant before us, deposited the fees of an Ameen. who was deputed by the 
Court to ascertain the amonnt of mesne profits, due under the decree, by local 
investigation. On the 31st August 1861, the case was struck off the file, merely 
because the Amoen could not proceed with the local enquiry, on account 
of the rains. On the 3rd September 1862, the decree-holder applied to the 
Court for the restoration of his case to the tile j and the Court, after granting 
this application, sent for the original decree and certain other papers connected 
therewith, which had been previously transmitted to the Judge's office. On 
the 22nd September following, some of the papers sent for were received from 

* Miscellaneous Special Appeal, No. 536 of 1868, from a decree of tho 
Officiating Judge of Jessore, dated the 10th September 1868, reversiug a 
decree of the Moonsiff of that district, dated the 25th January 1868. 

1 8 6 9 
March S. 




