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_ the purpose of bolstering up the case of the defeddants;and1 _ 1869
shall not allow the persons who rely on suca a defence as this to RMC,HAR;;_
have their costs, considering that the plaint is dismissed not }:‘
on the merits, buf ¢ the peenlar gronnd which has been fatal Pyarr Manz
to the plaintifi’s case. The suit is therefore dismissed, each e
party paying their own costs.

~ Attorney for the plaintiff: Mr. Paliologus.

Attorneys for%the. defendauts : Messrs, Swinkoe § Co.

4

Before Mr. Justice Phear, .
KENNY v. THE ADMINISTRATOR-GENERAL or BENGAL.

Equity of Redemption—Claimant—Agreement to Purchase.

The claimant entered intoan agreement for the purchaseof certain pro-
perty ; and on the execution of the agreement, deposited rupees 15,000 as
eatnest-money of the contract, and in part payment of the purchase money:
The claimant was not satisfied at that time with the title deeds supplied by
the vendor, but afterwards entered into fresh negociations for the purchase
upon different terms, The vendor died. and the present claim was filed in a
suit to adminster his estate, Hald, that the claimant was entitled to be paid
in full the rupees 15,000 in priority toail other creditors; and that his lien
was not, lost by the failuve either of the original contract or the subsequent

. s 1869
negociations,

June 15
In this administration suit a claim was made on behalf of —
Janokinath Mookerjee, the son of Rakhaldas Mookerjee of
Burdwan, and S. M. Barada Sundari Debi, the mother and
guaidian of Bir Chand Mookerjee, the only other son of
Rakhaldas Mookerjee. The claimants were representatives of
Rakhaldas Mookerjee, who died in November 1868, and sought
to recover 15,000 rupees, the amount of earnest-money paid by the
deceased in respect of lands which he had contracted to buy.

About March 1868, negociations were entered into between
Thomas Kenny (since deceased) and Rakhaldas Mookerjee for
the sale to tho latter of property in Nuddea belonging to the
former, and an agreement to that effect was come to between
them.

[ ]
At the time of the execrtion of the agreement, the sum of

rupees 15,000 was paid by Rakhaldas Mookerjee to Thomas
Kenny, as earnest-money and in part payment of the purchase-
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1869 money ; the stipulation being that the balance should be paid in a

Kensy  month. Rakhaldas Mookerjee after the execution of the agreement

.

Avyr-tsTea. gave hisattorneys instructions toinspect the title deeds and papers
TOR~{IKNERAL

O g, relating to the property, with a view to completing the puarchase ;

and after some delay on the part of the vendor in producing
all the necessary documents, the titie was gone into and found
unsatisfactory. The vendor died leaving a will, and fresh negocia-
tions for purchase were entered into between Rakhaldas and the
Administrator-General, who as executor represciited the estate of
.the deceased, but'the parchase was not completed. IndJune 1868,
the following letter was sent to the liquidator of the Agra Bank
by the attorneys of Rakhaldas Mookerjee :—
9 Hastings’ Street, 181 June 1868.
To 1ur Liquipators or THE AcrA BANK.

Sta,—In pursuance of -the terms of an agreement entered into
by the late Mr. Kenny, of Salgarmudia, with our client, Baboo
TRakhaldas Mookerjee, on the 7th of March 1867, which was re-
gistered on the same date ; and by which, in consideration of hav-
ing received rupees 15.000 as earncst-money, he, the late Mr.
Kenny, agreed to sell the whole of his estate, martgaed, or not
mortgaged, to our client, the said Baboo Rakhaldas Mooker-
jee, for a sum of rupees 1,759,000, and then again to take
a sub-lease of the estate at an annual rental of rupees
19,000, exclusive of ravenue or rent payable to Govern-
ment or other superior holders, we are instructed to offer
you, on behalf of our client, the said Baboo Rakhaldas
Mookerjee, to pay the whole debt which is due by the said Mr,
Kenny to your Bank ; the terms of the agreement ran to the
effect, that if Mr Kenny failed to execute the Bill of Sale, our client,
‘the said Baboo Rakhaldas Mookerjee, would be competent to pay
“ off the whole debt amounting to rupees 1,60,000 due to the Bank,
and then to have a couveyance executed by Mr. Kenny, We
request the favor of your sending usa copy of the account lcnr-
reot subsisting between tne Bank and the said Mr. Keuny- fo

. which the Bank tiolds a mortgage of the estate.

(Sd.) BANNERJEE AND BOSE.
No reply was raceived to this letter, and in September 1868,
negociations for purchase were again opened with the Adminis-
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trator-General, and the following letter was sout to him on
behalf of Rakhaldas Mookerjee by his attorneys :—

« Baboo Rakhaldas Moukerje#, having been laid ap for some time,
T have not been able to communuicate with you on the subject of the
sale of the i)roperty of the estate of Mr Kenny te my client. I have
now been instructed by my client (without prejudice to his rights) o
accept the offer of rupees 240,000 made by you for the purchase of
the property by my client, should your allow & deduction of the earness
money, viz., rupeet. 15,000, with interest thereon at the rate of i2 per
‘cent. per annum, from the date of payment of the earnest-money to the
close of the bargain being made in the aloresaid purchase-money to be
paid by my client.”

In reply to this the following letter was sent :—

Caleutta, 5th September 1863,
To Basoo Divaxare Bose.

DeAr Sir,—In reply to your letter, without date, just veccived, in
‘which you say your client, Baboo Rakhaldas Mookerjee,is willing to be-
come the purchaser of the Salgarmudia Concern, I beg to say, that a
‘he did not reply to my letter, T concluded he was unwilling to do so.and
1 therefore opened negociations for the sale with other parties, These
are very nearly settled, and I fear 1 cannot now entertain your client’s
offer.

T should like however to see you this afternoon before I finally ar-
range with the other parties.

C. 3. WILKINSON,
Offg. Admr.-General
And, two others were afterwards sent, which are as follows:—

7th September 1868.
To Bapoo Dinawara Bose.

Dear Srz,—It will be as well if Babhoo Rakhaldas Mookerjee should;
at the sametime as he agrees to parchaseon the terms proposed to-dav,
undertake to pay the purchase-money before the holiflays, otherwise I
shall close with the parties with whom I am negociating the sule of this
estate-
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Of course, my terms ure only dependent on my being able to refuse
the terms offered me by the above parties, for I think the matter has
almost gone too far to justify me in breaking off with them.

¢, J. WILKINSON,
0. Adm.-Aeneral.

12th September 1868,

To Basoo Divavatn Bose: v

Dear Sir,—Your client, Baboo Rakhaldas Mookerjee, has sent meno
reply, as was promised, saying whether he was willing to purchase the
Salgarmudia Concern, at rupees 2,40,000 with the “dena-powna.”

As he has not done so,I shall conctude with those persous with whom

I havs been in treaty,without further reference to him,and shall entire-

ly disregard the arrangemeunt which he entered inio with Mr. Kenny.
Y send you a copy of the Advodate-General’s opinion respecting that
arrangement ; and in compliance with the suggesticn thereiu, I hereby

"give you notice, as the Attorney for Baboo Rakhaldas, that that agree—

ment for sale to him is atan end, and that I shall proceed te sell the
right, title, and interest of the late Mr. Kenny in the property for the
good of his estate,

Yours faithfully,
C. J. WILKINSON,

Offg. Admr.-General.

Mr. Kennedy (Mr. Bonnerjee with him) for the claimants, con-
tended that they had a lien on the estate of the deceased Kenny,
and cited Parden v. Thorold (1), Rosev. Watson (2), Wythes
v. Lee (3), Mackreth v. Symmons (4), Middleton v. Magnay (5),
and referred to Sugdens’ Vendors and Purchasers.

Mr. Broughton (Mr. Graham with him), for the Administrator-
General, cited Burges v. Wheate (6), and Dinn v. Grant (7).

(1) 10 L. J., 959, (5) 2 H. & M, 233.
@1 LCc,en (6) 1 W. BL, 123,
(3) 3 Drewry, 396. (7) 5 DeGex & Sm., 451,

(4)1 Wh.& Tu, L. C., 20d Ed., 235.
8 C, 15 Ves., 320.
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Mr. Kennedy in reply. . 1869

Puear, J.—I thiok that Rakhaldas Mookerjee’s confrac KE;_NY‘

with Mr. Kenny amounts to & sale by Mr. Kenny to Rakhaidaf::g‘é;i’;:;
of Mr. Kenny’s property in the lands and tenures specified, or Benasx,
which was at that time an equity of redemption, for I belicve

the whole estate of Mr. Kenny was then under mortgage to the

Agra Bank. T think the rupees 15,000 paid by Rakhaldas to Mr.

Kenny was eagnest-money, 4. e., a deposit of part of the pur-
chase-money ; andl that, consequontly from the moment it was paid

down, the purchaser had a lien upon the property to the extente

of rupees 15,000, which lien could only be lost to him by reason

of his failing to carry out his side of the contract. It was notvery

easy from the materials before me to say exactly what position
the parties took in relation to each other before and after Mr.
Kenney’s death, but this I think clear as between Rakhaldas and
Mr. Kenny, namely, that the period of one month within which
the . purchase-money was to be paid was not of the essence of
the contract betwen them. Even if it was originally so, I
think tliey waived it by their mutual conduct. Enguiries were
being made by Rakhaldas as to the amount of Mr. Kenney’s prop.
erty and as to title, and were being responded to after the lapse
of the month, This being so, the nen-payment within the month
was not a breach of Rakhaldas’® contract, indeed I do not think
he could have been called upon to pay till a good title had been
made out, and that certainly was not done within the month.
I think, on the whole, Rakhaldas has not broken his original con-
tract. The lien which he obtained at first was not lost merely
by his entertaining proposals for a new contract on a new basis.
Tt seems to me, therefore, that hie is entitled to be paid in tull his
rupees 13,000 ontof the proceeds of the equity of redemp-~
tion, in priority to all other ereditors.

Attorneys for the claimants : Messrs. Judge and (angooly.

Attorneys for Mr, Kenny : Messrs. Watkins, Tretman § Cos

Attorneys for the Administrator-General : M.essrs. Stack & Co,

e re—————y.
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