
6T HIGH COURT OF J U D I C A T U R E , CALCUTTA. | B. L. R 

Before Mr, Justice Nornam and Mr. histice Kemp, 

IN THE CASE OP RASH I KISHOR ROY AND ANOTHER MST PARTY) 
»• TARINI KANT L A H O R I (2ND PARTY. * 

Act XXV. of 1861, s, 318—Jurisdiction of Magistrate—Likelihood of a 
Breach of the Peace. 

K Magistrate has no power to decide a question of possession, under section 318, 
Ant XXV. of I8«l, until lie has recorded a proceeding stating the grounds of his 
being satisfied that the dispute for possession is likely to induce a breach of the peace. 

T i n s case was referred to the High Court for revision by t h e 
OfficiatingMagistrate of Mymcns ing . on the fol lowing g r o u n d s : 

\st.—That no proceeding was recorded . The n a t h i o f t h e 
case conta ins no proceeding, and the Deputy Magis t ra te w h o 
decided the case gives as an explanat ion on tha t point tha t 
h e had ordered a formal proceeding to be w r i t t e n ; bu t c a n n o t 
say it was so wr i t ten . There is no such o rder to be found in t h e 
case . 

All the late decisions m a k e t h e d r a w i n g up of a p r o c e e d i n g 
indispensable, and on this g r o u n d a lone the case appea r s to me to 
lie bad. Queen v. Ran/it Molta (I) ; Harvey v . Brice {2) ; 
Amrilh Nalh Jha v. Ahmed Reza (3); Mussamut Anunda 
Kooer v. Rant Sonnaet Kooer (4). The re is one case, In re 
Mussamut Zahoorun (5), express ing a con t r a ry view of the l a w ; 
b u t it has , I conceive, been overruled by the s u b s e q u e n t dec i ­
s ions . 

2nd.—That the Pol ice Repor t , on w h i c h the o rde r w a s g iven , 
docs not s h o w tha t a n y breach of the peace was l ikely . 

On this point the Deputy Magist ra te s tates t ha t th e Pol ice 
Repor t i nques t i ond id s h o w tha t a breach of the peace was l ikely . 
In the end of the Police R e p i r t a r e the w o r d s a " breach of t h e 
peace is not improbab le , " and a l though this express ion of op in ion 
does not seem borne o u t b y the evidence of the wi tnesses , a s 
s h o w n in the Report, still 1 th ink it was sufficient to t ake act ion 
o n . 

»Refercncc lu.der section 43t of the Code ot Criminal Procedure. 
(1} W. R„ C.r, Rnl,3t, (II 9 W. R , Cr. Km1., 6t, 
•••I) 4 \V. R. C.r, H»l, -26 (o) e V . R., Cr. Kill, i.' 
••3)0 W. U., Cr. Kul , 61. 
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%rd. Tha t the repor t of a Police Officer is not* sufficient to 
just i fy act ion u n d e r section 318. 1 OV'KASHI 

I t h i n k tha t u n d e r section 285 Police Repor t s a r e c o n s i d e r e d K l 5 H " t l K w 

credib le informat ion , and I conceive t ha t they m u s t be con- l A uuuw " r 

s idered to satisfy a Magistrate unde r section 318. T h e f o u r t h 
objection abou t tbe h e a r i n g of wi tnesses does not seem to h a v e 
m u c h force. 

Baboos Srinath Dass and Ramesh Chandra Mitter for 1st 
pa r ty . 

Baboos Nalit Chandra Sen and Hem Chandra Banerjee. for 
2nd pa r ty . 

NORMAN , J .—Thi s is a p roceed ing by the Deputy M a g i s ­
t r a t e of J u m a i pore in Mymensing , by wh ich one Tarini Kan t 
Laho r i h a s been main ta ined by the Deputy Magist ra te in posses ­
sion of s o m e disputed land u n d e r section 318 of the Code of 
Cr imina l P r o c e d u r e . This case has been sent u p to th i s Cour t 
u n d e r section 434, Code of Criminal P r o c e d u r e , by t h e Magis­
t r a t e ' M r . O 'Kinealy . 

Several objections a re taken to the regu la r i ty of the D e p u t y 
Magis t ra te ' s p roceed ings . Bu t there is one, and that t h e first, 
w h i c h is fatal, s h o w i n g tha t the Deputy Magis t ra te proceeded 
w i t h o u t ju r i sd ic t ion , and tha t h i s o rder cannot be sus ta ined . 

I t appears tha t in consequence of soma pe t i t i on , p r e sen t ed 
p r io r to April last , an order w a s issued to the Police to p roceed 
to the Mofussil, and m a k e some inquir ies as to the compla in t of 
Kastii Kishor Roy, one of the parties, t o the dispute , t ha t s o m e 
m e n had been collected by Tar ini Kant Lahor i w i th a v iew to a 
se r ious affray, and tha t a ser ious affray w a s likely to o c c u r . 

On the 5th of Apri l tbe Police Officer m a d e h i s Repor t . H e 
stated tha t on the p reced ing day , tha t is on the 4th of Apr i l , 
h e had been to the spot in quest ion ; tha t he had found n o a s ­
s emb lage of persons , and tha t he had seen n o t h i n g to lead h i m 
to t h i n k tha t there w a s a n y d i spu te , or l ikelihood of an af f ray . 

On the 14th of April the re was a fur ther Repor t by the P o l i c e , 
w h i c h , after s ta t ing, as in the former Report , tha t t he r e w a s n o 
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assembly or dis turbance, concludes wi th the s t a t emen t , w h o l l y 
unwar r an t ed by any th ing in the Repor t itself, t ha t if a r e c o g -
nizance were not t aken , a very ser ious r iot m igh t take place in 
future wi th respect to a b o u n d a r y d ispute , w h i c h m i g h t lead 
to violence, if not m u r d e r . 

The Deputy Magis t ra te m a k e s an o rder w h i c h is e n d o r s e d 
upon that paper . He does not say tha t h e is satisfied tha t a 
d i spu te l ikely to lead to a breach of the peace existed c o n c e r n ­
i n g the land in dispute . He records no p roceed ing s t a t i ng th e 
g r o u n d s on wh ich he is so satisfied, bu t he s imply o r d e r s t h a t 
t h e case bo registered under section 318, ami that the 12th d a y 
of May be fixed for tho hea r ing of the several pa r t i es . And he 
directed that notice to that effect bo se rved on the pa r t i e s . N o w 
it has been pointed out in m a n y cases before this Court , m o r e 
par t icu lar ly in the case of D iwan Elahi Newaz Khan v. Suburun-
nissa (T>, that it is a condit ion precedent to the p o w e r s of a 
M a g i s ' r a ' e t o take up and doc-id 3 a case u n d e r sect ion 318 , t ha t 
h e should decide judicial ly tha t lie is satisfied that a d i spu te 
likely to induce a breach of the peace exis ts , and t h a t ho s h o u l d 
record a proceeding s ta t ing the g r o u n d s of his be ing so sat isf ied. 
Unless , and unt i l , he shal l have decided tha t p r e l i m i n a r y 
mat te r , he has no jurisdict ion to t ake up the case, a n d dec ide 
the question of possession u n d e r section 318 . 

In the present case there has boon no such decision, and 'cer­
ta in ly there is no record of tho g r o u n d s upon w h i c h such deci ­
sion could be based. Therefore it is clear that, the o rder of t h e 
Deputy Magistrate adjudicat ing that Tar in i Kant Lahori is in 
possession, and entitled to re ta in possession unt i l ous ted by due 
course of l aw, is an order m a d e w i t h o u t j u r i sd i c t i on , and is 
therefore void, and m u s t be quashed . 

It would be quite e n o u g h for us to say t h a t w e a r e b o u n d by 
the m t n y decisions of this Court on this po in t . But ,ve d e s i r e 
to a d l that we a re of opinion tha t t h e r e is a c lear r eason for 
r e q u i r i n g a distinct adjudicat ion as to the exis tence of d i s p u t e 
l ikely to occasion a breach of tho peace before tho Magis t ra te 
proceeds fiu ' thec It is in tended to prevent the Magis t ra te from 

[V 6 W. Cr. Ru'V l i . 
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rashly interfering with questions of possession which should or- 1869 
dinarily be decided by the Civil Courts, unless i n c a s e s where a l N
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breach of the peace, orthe commission of a crime, is apprehen- KISHOR ROV 

d e d , and where it is necessary forthe preservation of the public TARIKI'KANT 

o r d e r that steps be taken by the criminal Court. U H O B I . 

W e quash the order of the Deputy Magistrate. 

K E M P , J . — I am o f t h e same opinion. 




