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maintain this suit to recover them, and that fo that extent it 1568
ought to be dismissed. 1%‘“““‘“
o . : . WOCWAR
I bave said what appears to me sufficient to dispose off this case, v

BANKUBRHA &

I have taken a somewhut different view from the Suhordinate Cuowpmey.

Judge, because I think tha% isa simpler mode of arrivingat a
conclusion, but I do not wish it to be thereby inferred that L
differ from the view taken by the Subordinate Judge. Upon the
points of Jaw on which he dismissed the suit, I express no
opinion. Theregular appeal is dismissed with costs, *

Kemp, J—1 concurin this judgment.

Before Mr. Justice Kemp and Mr. Justice Markby.
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Act XX. of 1866, ss. 17 and 49— Registration— Unregistered Deed
of sale— Admissibility in Evidence as a Receipt.

An unregistered deed of sale, so far as it is areceipt or acknowledgement
of money paid or an acknowledgement for old debts, is admiseible in evidenca
notwithstanding section +9, Art XX\ of 1866.

A portion of an vnregistered documont yequiring registration is admissible
in evidence when such portion does not relate to immoveable property.

Baboo Rajendra Missry for appellant.
Mr. . T. Allan and Baboo Banshidhar Sen for respondent,

The facts are fully stated iu the judgment delivered by

MargBY, J.—1f seems tome in this case that the Courts
below were wrong, The suit was brought to recover the sum of
rupees 2,650, upon the ground that the defendants had executed
a bill of sale to the plaintiff, of certain immoveable property in
consideration of that sum, and that after having executed the
bill of sale they refused to register the decd, sold the property to
some one else, and allowed the deed in favor of the second pur-
chaser o be registered, and that thereby the plaintiff in this case

* Gpocial Appes], No. 1181 of 1889, from a decreo of #he Judge of ¥idna-

pore, duted the 25th February 1869, affirming a decree of the Subordiuate
Judge of that Distriot, dated the 18th Decomber 1:63,
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lost all the benefit of his purchase. That was a perfectly good
cause of action, and so the Subordinate Judge thought and gave
a decree on it as to 925 rupees which was actually paid in cash
by the plaintiff to the defendant, as the plaintiff proved by wit-
nesses who saw the money paid; but as to the balance of 1,725
rupees, both Courts thought that the plaintiff must fail, because
that 1,725 rupees was not put forward as an actual payment in
cash, but was a set-off against various debts which the defendant
owed to the plaintifl at the time of the sale, and the mode by
which the plaintiff proposed ta prove that set-off was by putting
in the unregistered kabala which both Courts considered could
not be received in evidence for any purpose whatever under the
provisions of section 49, Act XX. of 1866.

It bas however been held upon this section in Nilmadabd
Sitng Das v. Fatteh Chand Saku (1) thata deed of conditional
sale which requires registration under section 17 may, not-
withstanding that it has not been registered and notwithstanding
the provisions of section 49, be used in evidence to prove
by it an agreement to repay the money borrowed on a
particular day, and I understand a decision to the same
effect has been come to by the Full Bench within the last
fow days, These decisions proceed upon the principle that
such a decument, although contained in one piece of paper
may be looked upon as containing two distinct things, a promise
to repay the money and an undertaking that certain lands shall
be held as security for the repayment. I think on the authority
of those decisions that the document in this case may be locked
upon precisely in the same way as really containing two distinct
things, first an acknowledgment of the receipt of the money,
and secondly, a conveyance of the property sold. Now it is only
as an acknowlegment of the receipt of the money that the deed
is sought to be used in this case; the deed contains a distinct
recital that the consideration was 2,650 rupees; that 925 rupees
was paid in cash, and that the remainder shounld be set-off aguinst
these several debts, each of which is specified in the deed. The
part of the deed is wholly distinet from the part which conveys

(1) 3B. 1L, B, A.C, 3¢,
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the property to the plaintiff, and that is the only part which the 88
plaintiff seeks ts have rend 1n evidence ;and T think that upon the Sumgf:un
principie laid down iu the deé¢isions 1 have mentioned above, to v

.o Axva PurNa
that extent the plaintiff had a right to have the docament read ;™ Dars
namely, simply s an acknowledgement of the receipt of the money ;
but inasmuch as the first Court returned the document when
the plaintiff’s pleader proposed to file it, rejecting it as inadmis-
sible in evidence, the plaintiff has not had an opportunity of
giving his evidence in support of thé gennineness of the deed.

I think therefore that the cass must go back to the first Court
to try that question. Ifthat Court finds the deed to be a genuing
document, then upon these recitals and the other facts which
have been proved, it is satisfactorily shewn that the consideration

failed, and the plaintiff will be euntled to a verdict for the
1,725 rupees.
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Kewmre, J.—I concur:





