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t h e five cases appealed to this Court , and the cases ar e cogna te i 8 G 9 - — 
1 1 SATTO SARAX 

cases . GHOSAI. 

It is t r ue t ha t the appl icant migh t have asked th is Cour t to BAHADOB 

r ev iew its decision in the th ree cases which were not appea led TARINI CHA-

to the P r ivy Counci l , or he m i g h t , following the precedent la id R A ! < 

d o w n in the case of Baboo Gopal Lal Tagore v. Teluck Chunder 
Rai ( 1 ) , have applied to t h a t t r ibuna l to call for the three cases 
and decide them wi th the cases appealed ; bu t it is clear to us tha t 
t h e appl icant did not t ake this step, because he w a s u n d e r the 
1 m p r e s s i o n that an appeal in a case of a valuation below 10,000 
rupees w a s who l ly inadmiss ible . 

T a k i n g , therefore , into consideration that the five cases w e r e 
c o g n a t e cases ; t ha t one j u d g m e n t governed the five eases ; and 
t ha t the j u d g m e n t of this Cour t had been set aside in appeal by 
t h e super ior Court , w e th ink tha t a ju s t and reasonable cause 
h a s been s h o w n by the appl icant , w h y h e did not apply for a 
r ev iew at a n ear l ie r da t e . 

W e m a y observe tha t th is ap plication had been m a d e wi th in 
90 days from the decision of the Pr ivy Council. 

The decision of this Court in special appeals , Nos . 937, 1635, 
a n d 3288, as also the decision of the Pr incipal Sudder Ameen 
o f t h e 2 4 - P e r g u n n a s , a r e reversed , and t h e special appeals , 
Nos . 937, 1635, and 3288, a r e decreed wi th costs, including the 
costs of this appl icat ion. 

Before Mr. Justice Kemp and Mr. Justice Glover. 

M U S S A M U T I N D U B A N S I K U N W A R (PLAINTIFF) i \ M U S - m $ 

S A M U T G R I B I I I R U N K U N W A R AND OTHERS (DEFENDANTS)*' —*!&iiL. 

Hindu Law—Posoession of one Widow not adverse to the co-Widow—Cause of 
Action. 

A Hindu of Tirhoot died in 1849, leaving two widows and a brother. A compromise 
was made by the three, whereby they agreed that the brother should remain 
in possession of the property left by the deceased ; and that some land should be 

* Special Appeal, No. 877 of 1819, from a decree of the Judge of Tirhoot, dated 
the 24th November 1888, reversing a decree of the Principal Suddsr Ameen of that 
district, dated the Uth February 18G8. 

<1] If) Monro's I. A. 183. 



BtlGH COUET OF J U D I C A T U R E , CALCUTTA [B. L. R. 

1896 
MUSSAMUT 
IND11 BANSI 
KUNWAR 

t>. 
MUSSAMUT 
GRIBHIRUN 
KUNWAR 

assigned to the widows for maintenance. The elder widow died in 1867, and the other 
' sued the heirs of the brother for recovery of possession of the property. The defence 

setup was that the suit was barred by limitation, as her cause of action arose not on 

ĥe death of her co-widow, but on the death of her husband. 
Held, that as to recovery of possession of a moiety of the property, the cause of 

action arose on the death of the co-widow -

That the possession of the elder widow was not adverse to the younger widow 
as the elder widow was permitted to enjoy the posses sion of the husband's propcrU 
during her life-time, the younger widow receiving an allowance from the profits of 
the estate. 

ONPLalbehari S i n g d i e d i n Sep tember 1 8 \ 9, leaving t w o w i ­
d o w s , Musst. Phu leswar i K u n w a r and Indubans i K u n w a r , the 
plaintiff, and three daugh te r s h i m s u r v i v i n g . His b ro the r R a m 
T u w u k u l Sing applied to the Collector for muta t ion of n a m e s in 
t h e Government r en t - ro l l . This application w a s opposed by 
P h u l e s w a r i K u n w a r . b u t a petit ion consen t ing to the p r aye r of 
R a m T u w u k u l and pu rpor t ing to have been signed by the plaintiff 
w a s filed on her behalf. The Collector ordered t h e n a m e s of 
P h u l e s w a r i K u n w a r and R a m T u w u k u l to bep laced on the r e n t -
rol l . R a m T u w u k u l inst i tuted a sui t aga ins t both the w i d o w s , 
for reversal of the above order . The presen t plaintiff m a d e no de­
fence.The part ies af terwards en tered in to a co mp ro mise ,w h e reb y 
R a m T u w u k u l w a s left in possession of the b u l k of the p roper ty 
left by Lalbehar i , w h o at t h e t ime of his dea th w a s in c o m m e n ­
sality wi th h i s bro ther , and the res idue was assigned for t h e 
main tenance of the w i d o w s . R a m T u w u k u l cont inued in posses ­
s ion u p to his death in 1852. In 1857, the d a u g h t e r s of L a l ­
behar i inst i tuted a suit agains t Chein K u n w a r , the w i d o w of 
R a m T u w u k u l , and thesa id P h u l e s w a r i K u n w a r and I n d u b a n s i 
K u n w a r , for possession of the proper ty left by the i r father ; and 
in 1859 obtained a decree , w h i c h was confirmed in appeal in 1860. 

The present suit was i n s t i t u t e d on the 29th April 1867 by 
Indubans i K u n w a r for possession of the p roper ty left by he r h u s ­
band , on the al legat ion tha t on her h u s b a n d ' s death t h e e l d e r 
w i d o w Phu leswar i succeeded to h i s p r o p e r t y , and tha t her r i g h t 
accrued on the death of the elder w idow, w h i c h took place in 
December 1866. She denied h a v i n g a n y k n o w l e d g e of t h e 
petition to t h e Collector, or of the subsequen t l i t igation b e t w e e n 
the other member s of the family. 
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The defendant set up (inter alia) tha t the plaintiff 's r i g h t of 1 8 6 9 

action arose on he r husband ' s death in 1849 ; a n d as the sui t Jf l ! S S A M t l 

w a s ins t i tu ted after a lapse of more than 12 yea r s , t he sui t was K' NWAR 

T h e Pr inc ipa l Sudder Ameen held, tha t the possession of t h e ' 
w i d o w s of Lalbehari was proved, and consequent ly the sui t 
w a s not ba r red b y lapse of t ime . 

On appeal , the J u d g e held that as both the w idows had an 
equal r igh t of inher i t ance , the cause of action arose on the death 
of tbe plainti ff's husband , and as tbe suit was inst i tuted after a 
lapse of more than 12 years , it was barred by l imi ta t ion . 

The plaintiff appealed to the High Court . 

Baboo Makes Ghandra Chowdhry, for the appellant , contend­
ed that the possession of the elder w i d o w w a s not adverse to the 
v o u n g e r w i d o w , bu t quite consistent wi th the r ights of the la t ter . 
B y the H indu l a w all the w idows are looked upon as one pe r ­
son, and t here a r e express texts shewing that w h e n there a re 
severa l w i d o w s , the eldest is the proper person to m a n a g e the 
es ta te for al l t he o thers . Mitakshara, Chap . I I . , Sec. I., v. 
38 ; S t r ange ' s H indu L a w , Vol. I . , pages 137 and 56 ; 3 Cole-
b rooke ' s Digest, 461,489 ; Mac. Hindu L a w , P re l imina ry , 
pages 1 2 - 1 3 ; 2 Mac. Hindu L a w , pages 20 and 21 ; S h a m a 
C h a r a n ' s Vyavashta Darpana , pages 42,58,59 ; unde r c lause 
13, sect ion 1, Act XIV. of i 8 69, l imitat ion could not have been 
successful ly pleaded, even if a suit for par t i t ion had been 
b r o u g h t by the y o u n g e r w i d o w after 12 years from the dea th 
of the h u s b a n d , some port ion of the estate having been received 
by her in recogni t ion of he r t i t le. The elder w idow succeed­
ing to a qualified es ta te accord ing to Hindu law, her possession 
c a n n o t be cons ide red adverse to the heirs, and on her dea th 
t h e Court is aga in to see w h o is the hei r to the husband , t h e 
las t full o w n e r . — B h ugwandeen Dobey v. Myna Baee (2). 

Baboo Hem Chandra Banerjee, for the respondent , c o n t e n d ­
ed tha t by clause 12, section 1 Act XIV. of 1859, a p a r t y is 
b o u n d to sue within 12 years from the date of t h e cause-

b a r r e d by l imi ta t ion. 
V. 

Ml SSAM! T 
(.KI1IHIIUS 
KUNVtAK. 

HJ 9 W.It., P. C. Hul. 2 3 . 
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_ of act ion. All the wives of a deceased Hindu have an equal r i g h t 
to the property left by their h u s b a n d (Mac. p . 19) ; the r igh t to 
claim possession accrues to each on the dea th of the h u s b a n d , 
which , in the p resen t case, a d m i t t e d l y took place m o r e t h a n 
12 years ago . There is no express text in Hindu l aw that the 
r ight to possession by inher i t anc e of the j u n i o r wives is placed 
in abeyance in favor of the el dest , and tha t each of the w i d o w s 
cannot claim to have s e p a r a t e possession of he r sha re d u r i n g 
the life of the eldest co-wife. No p resumpt ion arises tha t t h e 
possession of the e ldes t co-wife is fiduciary possession for a n d 
on behalf of all the w idows , a n d in this case no special c i rcum­
stances were proved to g ive r ise to such a p resumpt ion . The 
decisions cited do not b e a r upon the quest ion at issue, a n d t h e 
passages from S t r a n g e a r e at best m e r e express ions of the 
au thor ' s opinion-. They a re not suppor ted by the clear positive 
text of the H i n d u l a w , but a re opposed to some authorities- A t all 

events the suit in regard to a moiety of the proper ty is clearly 
ba r r ed . 

The j u d g m e n t of the Court w a s del ivered by . 

KEMP , J . — T h e plaintiff, w h o is the special appel lant before 
u s , sued for a declara t ion of he r r i gh t in , and for possess ion 
w i t h , m e s n profits of the estate of he r la te h u s b a n d , La lbeha r i 
S i n g . 

I t is not denied tha t La lbehar i died in S e p t e m b e r 1849, 
leaving two wives , Phu le swar i the e lder , a n d the plaintiff t h e 
younge r wife . By the first wife he had th ree d a u g h t e r s . He 
had no issue by the plaintiff. 

The Court of first ins tance gave the plaintiff a decree , over ­
ru l ing the p lea of l imita t ion raised by the defendan ts . 

On appeal, t he Addi t ional J u d g e has reversed the decision of 
t h e first Court . The J u d g e is of opinion t ha t t h e s u i t of the 
plaintiff is ba r red unde r the S ta tu te of L imi ta t ions . Before t h e 
J u d g e , on the issue in bar , it w a s contended for the de fendan t ' s 
special respondents , tha t the plaint i f fs cause of act ion a rose in 
1849, when her husband died, and tha t i n a s m u c h as the suit h a d 
no t been b rough t wi th in twelve years from the date of t h e 
dea th of the husband , t hec l a im w a s b a r r e d . F o r t h e plaintiff it 
w a s contended before the J u d g e , that the cause of action to t h e 
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plaintiff a rose on the death of the elder w i d o w of Lalbehar i 
Sing, w h i c h took place in Magh 1274 (1867), a n d tha t the su i t 
is therefore wel l wi th in t ime . 

T h e J u d g e observes tha t the question to be decided is th is : 
" w h e n a H indu dies, leaving t w o w i d o w s , do they both inhe r i t 
" equa l ly , or is t h e r i gh t of the second wife to possession in 
" abeyance d u r i n g the l ife-t ime of the e l d e r ? " The J u d g e , 
after r e m a r k i n g tha t he can find no decisions of t h e late Sudder 
or of this Court on the point, proceeds to s tate tha t at page 19 
of Vol . I . , Sir W i l l i a m Macnaghten s a y s : " If t he re be m o r e 
" t h a n one w i d o w , the i r r i gh t s a re equal ;" t ha t in the V a y a -
vash ta D a r p a n a i t is s ta ted, " if the re be two or m o r e wives , 
" they have an equal r igh t to inher i t t he es ta te , s ince t hey 
" b e i n g of the same tr ibe a re all patnis ; " tha t on the, o t h e r 
hand 4 Mr. Thomas S t range , a t page 56 of Vol. I . , says, " she it is 

(the e lder or first) w h o succeeds even tua l ly to her husband a s 
" his heir , ma in ta in ing the o thers w h o inheri t in their t u r n on 
her dea th , " and he repeats th is s ta tement at page 137. T h e 
J u d g e he re r e m a r k s that Mr . T h o m a s S t r a n g e refers to Vol . 
I I I . of Colebrooke's Digest, bu t t h a t the J u d g e w a s unab le to 
find in the Digest any such passage . He therefore concluded 
t ha t Mr. T h o m a s S t r ange w a s re ferring to a case, w h e r e t h e 
wives not being of the s a m e tr ibe are not of equal r ank . On 
t h e whole , the J u d g e was of opinion tha t the weight o l ' au thor i td 
w a s on the side of equal inher i t ance , and tha t h e m u s t ho ly 
that the suit of the plaintiff w a s bar red b y l imitat ion. 

In special appeal it is con tended— 

Tha t the J u d g e is w r o n g in l aw, i na smuch as his decision is 
based upon the e r roneous supposi t ion tha t t h e plaintii ' i 'had a n 
equa l r i gh t to possess ion w i th the elder w i d o w . 

Tha t a d m i t t i n g t h a t t h e r i g h t of the plaintiff w a s equa l , s h e 
w a s competent to w a i v e h e r r i gh t to jo int possession in favor of 
t h e e lder w i d o w , by consen t ing to take from the estate a su i t ­
ab le m a in t e na nce d u r i n g the life of the elder w idow. 

Tha t the estate of the deceased was not in the actual p o s s e s ­
sion of e i ther of t h e w idows , therefore n e i t h a r of t h e m c a n 
be said to have been hold ing the proper ty in exclus ion of t h e 
o the r . 
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Tha t no adverse possession for m o r e t han twe lve years h a s 
been pleaded, proved, or found. The J u d g e w a s therefore 
w r o n g in dismisssing the sui t as b a r r e d . 

That as regards a moiety of the estate, the cause of ac t ion 
could, under no c i rcumstances , arise unt i l the death of t h e e l d e r 
widow. The J u d g e was therefore clear ly in e r ro r in d i s smi s s -
ing the ent i re c la im of the plaintiff as ba r r ed by l imi ta t ion . 

W i t h respect to the last g r o u n d there can be no doubt that t h e 
J u d g e w a s w r o n g in dissmissing the plaintiff's suit in its e n t i r e ­
ty . Admi t t ing that the two widows of the deceased had an equa l 
r igh t , it is clear that on the dea th of the e lder w i d o w , the h e i r 
of the husband would be the y o u n g e r w i d o w . The e lder w i d o w 
had but a life-interest in the estate of her husband , wh ich t e r m i n ­
ated wi th her life. Tlie cause of action to the y o u n g e r w i d o w 
wi th reference to the moiety of the estste of the h u s b a n d he ld 
by the elder w idow, accrued on her dea th , and then on ly . 

But it is a most impor tan t point whe the r , unde r the Mitak­
shara , the elder widow inher i ts the w h o l e estate , t h e y o u n g e r 
w i d o w receiving main tenance from the es ta te ; or w h e t h e r t h e 
r igh ts of the two widows a r e equa l . T h e r e a re author i t ies in 
both ways . 

At page 55, Vol . I. o f t h e E lemen t s of the H i n d u L a w by S i r 
T h o m a s S t range , it is stated t ha t " the e lder w i d o w succeeds 
" eventual ly to her husband as heir , m a i n t a i n i n g t h e o thers w h o 
" inher i t in their t u r n on her dea th , or even d u r i n g her life, in 
" the event of her degradat ion, or the l ike. " A g a i n at page 158 of' 
the same au thor , " w h e n a man has left more w i d o w s than one , 
" and no son by any, she w h o w a s first mar r i ed succeeds , m a i n -
' ' t a in ing theo the r s " On the other han d , Macnagh ten at page 19 
says, " I f there be more than one widow, the i r r i gh t s a r e e q u a l . ' ' 
T h i s m u c h , however , isclear, that , in this case, t he possess ion of 
Ph'uleswari , the elder w i d o w , w a s not adverse to tho y o u n g e r 
w i d o w , the plaintiff. The elder w i d o w w a s pe rmi t t ed to enjoy 
the possession of t h e h u s b a n d ' s e s t a t e d u r i n g h e r l i fe-t ime, the 
younger w i d o w receiving an a l lowance from the profits of t h e 
estate. 

Holding, therefore, tha t the sui t of the plaintiff is not b a r r e d , 
w e remand the case for trial on the mer i t s . Costs to follow t h e 
resu l t . 




