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Before Mr. Justice Loch and Mr. Justice Macpherson. 

KAlMUDDA J O W A R D A R (DEFENDANT) V. R. S C O T T MON 

C R I E F F ( P L A I N T I F F . * 

Plea to the Jurisdiction of the Court—Jurisdiction—Appeal—Bastu. Lands—Act 
X. of 1839. 

The question of juris 'iction cannot he raised in appeal for the first Hate-, unless it " 
appear upon the face, of the pleadings or the admission of the parties or upon the 
evidence, that the suit will not lie. 

Batsu land Uand used fur sites ot houses] situated in a town, cannot form the sub
ject of suits under Act X. of 18S9 for enhancement. 

Bastu land which is the site of a house occupied by a ryot engaged in cultivating the 
surrounding lands does fall under the provisions o£ Act X. of 1859. t 

When it did not appear on the face of the pleadings or on the evidence, under wha 
kind of bastu the land in dispute falls : and no plea to the jurisdiction of Uie Court 
under Act X of 1839 had been taken in the Courts below, the High Court will not re
mand the case to enquire under which class of bastu laud the subject-matter of suits 
falls, or entertain the point of jurisdiction iu appeal. 

T H E plaintiff b rough t this suit in the Court of the Deputy 
Collector of Kooshtea for ar rears of rent of certain bas tu l and 
a t an enhanced r a t e . The defendant alleged that h e had tho 
j u m m a from t ime immemor i a l , and that lie had paid one uniform 
r e n t of rupees 3 for 20 years . The defence was held in the 
Cour t of first ins tance not to be proved, and the plaintiff 's c l a im 
w a s accord ing ly decreed. This decision was upheld by the 
J n d g e , w h o relied on an admiss ion m a d e by the appellant , 
defendant , tha t for ryots of his class the ra te for bas tu land w a s 
rupees 5 ; he also considered and said that there w a s ev idence 
to s h o w tha t rupees 5 w a s the prevai l ing r a t e for l ands of a 
s imi la r description held by ryots of the same class as. t h e 
appe l l an t . 

The defendant then appealed to the High Cour t , w h e r e t h e 
point ma in ly relied on w a s tha t no suit would lie unde r Act X . 

* Special Appeal, No. 478 of i860, from a decree of the Judge ot : mldca, dated 
the 23th November 1868 affirming a decree of the leputy Collector of tlrat district dated 
teh 29th November 1867. 

IRfiff: 
July 9. 
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m i of 1859 for bastu land, or land which used as the site- of a 
JOWARDAR house and not for agricultural or horticultural purposes. 

v. The objection was taken for the first t ime before the High 
R. SCOTT N . J ° 

JtONCRIEFF. vOUrt' 
Mr. Sandal for appelant cited Kalee Kishen Biswas v. Sree-

mutty Jankee(\) Ranee Shurno Moyee v . Rend. C'. Blumhardt (i) 
Kali Mohan Chatterjee v. Kali Krishna Roy (3) ; a Full Bench 
decision of the High Court at Agra (4} r and Kailas Chandra 

. Sirkar v. Durgadas Tarafdar, (5). 

• Mr. R. T. Allan for respondent. 

LOCH, J.—The first ground taken in special appeal'in this case 
i s that the Collector had no jurisdiction to try this case un d e r 
Act X. of 1859, as the land was not used for agricultural or 
horticultural purposes. 

The question of jurisdiction is now raised in special appeal for 
the first time, and w e think it is taken at too late&stageof the 
proceedings. Certain cases have been referred to, in which it 
is said that the plea of want ot jurisdiction was admitted in 

special appeal, a l though it was not urged in the Courts below. 
But in those cases the question of jurisdiction w a s clear upon 
the pleadings, or from the admission of parties. It is urged that 

(1) 8 W. R., 251. defendant Being* used for building pwc 
(2) 9 W. R. 553. purposes, in fact, in the centre of a town, 
(3) 2 B. L. R., Appx. 39. w e r e n o t liable to enhancement of rent 

' under the provisions of Act X. of 1859. 
(4) 3 Agra H. C. Rep., F. B. oi. The present ease is similar to that. The 

f (aj Before Mr. Justice Loch, and Mr. lands for which enhancement for rent is 
lustice Maophenon. claimed, clearly appear from the judgment 

KAILAS CHANDRA SIRKAR (DEFENDANT! of the lowes Courts, to be situateu on the 
t>. DURGADAS TARAFDAR (PLAINTIFF.) „0ad leading to the bazar and used for 

. . , . „ „ building purposes within the municipality 
urn iuiy, IBO». o i m t o w n o f K i s t e n a g a r > W e therefore. 

Act X. of iSSQ—Enhancement, differ from the judgments ot the lower 
Lands used for building purposes- sittra- Court, and decree this appeal and dismiss 

ted in a town are not liable to enhance- the plaintiffs suit. As however ihe ground 
ment of rent under Act X. of 1839. u r 8 c u i n t h i * a P P e a l w a s n o t t a k e n i n t h f t 

i lower Courts, we award no cost*. 
LOCH J.—We think that this case is-

similar to Kali Whan Chatterjee v. 
Kali Krishna Roy ('A). In that case it , 
was held that the lands held by the KACHERSON, I.—I concur. 
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i n this case also the question of jurisdiction is patent upon the i 9 t 9 

pleadings, for the suit is to enhance the rent of bastu land only j jjjj"™** 
and bastu land is land used for sites of houses, and not for agri- „. 
cultural and horticultural purposes ; and reference has been M , , ^ ^ , 
made to certain judgments of this Court, «iz. KaleeKishen Biswas 
v. Sreemutty Jankee (1), Ranee Shurno Moyee v. Revd. C. Blum-
hardt ('>), Kali Mohan Chatterjee v. Kali Krishna Roy (3), 
and to a Full Bench decision of the Agra High Court (4) 
to show that suits for enhancement of rent of lands of t h i s 
description do not come under the provisions of Act X. of 1859. 
I t 3s admitted, however, that there is nothing in the pleadings 
to showthat the land, which isthesubject of this suit, is situated 
in a town, and it is only to the lands of this description that the 
judgments quoted apply. Bastu land, when it is a part of a 
ryot's jote or holding, is as much liable to enhancement as any 
other kinds of lands, and is equally liable to be dealt with as 
other lands under the provisions of Act X. of 1859. There is 
nothing in the proceedings below to show that any question of 
jurisdiction was raised on the use of the word bastu land, and 
whi l e w e concur in the rulings which have been quoted to u s , 
yet w e think it is now too late in this case to admit this question 
of jurisdiction. 

The second point taken in this special appeal is that the facts 
found by the Judge below are not sufficient in law to establish 
enhancement under clause 1, section 17, Act X. of 1859. This 
may be disposed of with another objection viz. that the Judge 
was w r o n g in saying that the defendant's deposition amounts 
to an admission of the rate of rent being rupees 5. 

W h a t the defendant says on being examined with regard to 
this land is , that the whole of it is bastu land, and that the rate 
of rupees 5 i s prevalent. The Judge considers this statement, 
with the evidence regarding rates recorded in another case, 
which appears to have been disposed of at the same time, and 
he says, " the Court considers that there is evidence sufficient 
" to show that rupees 5 is the prevailing rate for lands of a 
" similar description held by ryots of the same class as the appel-

(1) 8 w . R.. 251. 

(» 9 W. R., 552. 
(3) 2B. L.R. Appx.,39."' 
(*) 3 Agra H. C. Rep., V. IS., 52. 
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I86D T l lants . ' ' 1 This finding meets all t he requis i t ions of clause 1, 
'JOWARDIK

 s e c t i o n ;1^> A c t x - o f ' ^ 5 9 s b u t o m i t s t 0 n n d w h e t h e r the l and 
| - " i s with similar advantages in the places ad jacent , " and it 

•WNCUIEFF . is urged for the appel lant tha t the absence of these w o r d s 
renders it necessary that the j u d g m e n t should be reversed . 
No doubt it wou ld hMe been be t te r had the J u d g e made his 
j u d g m e n t complete by the use of these w o r d s , But, looking a t 
t h e finding of the J u d g e on this point , it appears to me very 
unl ikely t h a t h e omitted to look to this point whi le cons ide r ing 
the other ppints referred to in clause 1 , section 17 , Act X , of 1 8 5 9 * 
t hough he has failed to s ta te it dist inct ly. I do not t h ink t h a t 
the omission of these w o r d s is sufficient to just i fy a r emand or 
reversa l . 

Another g round taken in this special appeal is tha t the J u d g e 
Was w r o n g in saying tha t there is ho evidence of the purchase by 
t h e defendant of his al leged m o k u r r a r i and m o u r a s i t e n u r e . 
W e have no doubt that , w h e n the j u d g e m a d e use of the w o r d s 
' ' ' no proof," all that he meant to say w a s tha t the re was ho suffi-
'cent proof, because he himself ment ions the evidence t ha t 
w a s adduced by the plaintiff to prove this point, and in t h e 
face of that he could not have mean t tha t there w a s no evidence. 
Under the c i r cumstances stated above, w e t h i n k this special 
appeal mus t be rejected, and we dismiss it accordingly w i t h 
costs . 

M A C P H E R S O N , J .—I wish to add one, Word wi th r ega rd to the 
po in t of jur isdic t ion, and to say distinctly tha t in my opinion t b e 
appel lant would have been entit led to have this sui t d ismissed, 
if it appeared upon the face of the p leadings or the a d m i s s i o n s 
of the part ies , or upon the evidence, t h a t t h e land is of such a 
na tu re that a suit for enhancement wil l not lie u p d e r Act X . of 
1 8 5 9 . But I consider that there is no evidence w h a t e v e r , and 

t h a t it does not appear on the p leadings tha t the land is of such 
a n a t u r e . 

It is t rue that some kinds of bas tu land canno t be enhanced 
under Act X., e. g. land in a t o w n on w h i c h a house i s -bui l t . 
But it is equally t rue that some k inds of bas tu l ands a re liable to 
enhancement , and do come under the provis ions of Act X . of 
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Before Mr. Justice Kemp and Mr. Justice Glover. 

S A T T O S A R A N G H O S A L B A H A D U R ( D E F E N D A N T ) V. 
' July 12. 

T A R I N I C H A R A N G H O S E , A G E N T OF B A B O O D J G A M B A R 
M I T T E R ( P L A I N T I F F . ) * 

Kppljcation for Review—Lapse of Time Specified. 

This was an application for review of judgment of three out of five analogous cases 
decided by the High Court, the judgment in two of which had been reversed by the 
Privy Council. The application was made after a lapse of more than 90 days from 
the date of judgment. 

Held, a lapse of 90 days, under the circumstance, would not be a bar to the grant-
ng of the review. 

Shama Chum Chuckerbulty v. Bindabun Chunder Roy (1) distinguished. 

Baboos Hem Chandra Banerjee and Abhai Charan Bose for 
pet i t ioner . 

Baboos Mahendra Lal Shome and Kheltranath Bose for o p 
posi te p a r t y . 

* Applications of Reviews, Nos, 91, 92, and 93 of 1869, against the judgments o 
Mr. Justice Kemp and Mr. Justice Seton-Karr, dated the 3rd August 1865, in Special 
Appeals, Nos. 937, 1635, and 3288 of 1865. 

(1) Case No. 1395 of 1866 ; January 30th, 1868. 
5i) 

1859, e. g. l and on w h i c h s tands the house of a r y o t , w h o is i860 
engaged in cu l t iva t ing the su r round ing lands ; a n d in .^he a b - NAIMUDOA 

sence of a n y p lea by t h e defendant, or of any sugges t ion even j 0 w * R D A R 

by h i m in the l ower Cour ts tha t the lands , the subject of su i t , |jf 0 NpR

c,°" 
be long to the former class , it certainly seems to me that it w o u l d 
be p repos te rous for u s , upon a mere suggest ion (for it is n o 
t h i n g more than a m e r e suggest ion) , of the appellants n o w 
m a d e by t h e m in special appeal , to send the case back in o rde r 
to ascer ta in w h a t k ind of bastu land it is for the enhancemen t 
o f t h e r e n t o f w h i c h a decree has been obtained, and in order n o w 
to consider w h e t h e r the Revenue Court had ju r i sd ic t ion or not . 

Our decision in no w a y conflicts wi th any of the cases 
q u o t e d by the special a p p e l l a n t ; no r do w e at all dissent from 
t h e ru les to be found laid d o w n in t h e m . 




