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Before Mr. Justice Kemp, and Mr. Justice Glover. 

MALLIK J A W A D-UL-HUQ AND OTHERS (PLAINTIFFS) v. RAM 

PRASAD DAS AND ANOTHER ( D E F E N D A N T S . ) * 

Prescription—User. 

A party claiming the right of user by prescription over the property of another, 
must show not only that the right has existed from ancient days, but also that it 
has been exercised as of right, and has not been interrupted. 

Messrs. R. E. Twiddle and C. Gregory, and Mohamed Yosuff 
for appellants. 

Baboos Debendro Narayan Bost and Kali Krishna Sen for-
respondents. 

The facts sufficiently appear in the badgment of the Court, 
which was delivered by 

GLOVER, J .—This was a suit to have suudry channels cleared 
in, and obstructions removed from, a watercourse and from the 
opening of an " ahur," or reservoir, inasmuch as they pre
vented the plaintiffs from us ing the surplus water of t h e ' ' ahur'' 
for the irrigation of their village of Chandi. The plaintiffs 
claimed a prescriptive right to the use of this surplus water, 
•which admittedly belonged to tbe defendants, and their alle
gation is (an allegation not denied) that the flow of the water 
has been stopped by art embankment , and carried, off to irri
gate the lands of a lately purchased property of the defendants 
situate close by the plaintiffs' vi l lage of Chandi. There are 
other allegations as to the position of the opening of the reser
voir and as to the course of the surplus water, after first leav
i n g the " ahur," which are denied by the defendants. 

The defendants also traversed the plaintiffs' allegation as ta> 
Mauza Chandi being irrigated by the surplus water of the Kesai 
reservoir. The first Court found for the plaintiffs, but on ap
peal the Judge reversed that decision, holding, that the plain
tiffs w h o claimed a right of user of the water had not s h o w n 
any exercise of that right within tho last twelve years, and had 
therefore lost it. % 

• Special Appeal, No. 359, of 1869' from a decree of the Judge of Gya, dated the 23rd 
November 1868, reversing a decree of the Principal Sudder Ameen of that district, 

dated the 1st December 18«6. 
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T<?no I t is urged in special appeal tha t as it had been admi t ted by 

JAWAMIL- t n e defendants that the plaintiffs ' l ands w e r e i r r iga ted as s ta ted 

HCQ b y them in the years 1 8 l 5 and 1848, it w a s for t h e defendants 
RAM PRASAD to show when the in ter rupt ion to the u s e r took place, the onus 

DAS . being on t h e m . 
W e th ink tha t the J u d g e ' s f inding in this case is one of fact on 

evidence, w i th which w e cannot interfere in special appea l . 
The onus of showing un in te r rup ted use r of the defendants 
su rp lus wa te r was on the plaintiffs- They produced wi tnesses 
w h o deposed to the fact, but the J u d g e disbelieved those w i t 
nesses ; and the r e m a i n i n g evidence only showed that m a n y 
years back the plaintiffs had enjoyed the pr iv i lege they n o w 
cla im. There w a s no th ing in the Judge ' s opinion to connect 
tha t enjoyment w i t h any present user of t h e wa t e r , and t h e 
direct evidence w a s discredi ted. 

As to the evidence of the mal ik of the ne ighbour ing v i l lage 
of L u t k u n , which the J u d g e is said to have miscons t rued , w a 
do not find that the J u d g e has ignored the fact t ha t he deposed 
to some extent in favour of the plaintiffs . A l though he h a s 
only noticed the w o r d s of h i s deposi t ion w i t h reference to 
another par t of the case, the J u d g e is careful to no te in h i s d e 
cision that he has considered a n d we ighed all tha t has been 
u r g e d on ei ther s ide . 

As to the Ameen ' s repor t , w e do not see h o w it benefits t h e 
plaintiffs ' case, for g r a n t i n g tha t it does descr ibe the appea rance 
of the g r o u n d as in some way suppor t ing the plaintiffs ' case, i t 
is not denied that there was at some former t ime a passage for 
the wa te r a l though the re may be none n o w ; and for the res t 
t he J u d g e has found the repor t a l toge ther in t h e defendants ' 
favor. 

A par ty c la iming the r i gh t of user by prescr ip t ion over t h e 
proper ty of another m u s t show not only tha t that r i g h t has e x 
isted from ancient days , bu t also tha t it has been exercised as 
of r igh t , and has not been in t e r rup ted . I n th is case the u tmos t 
the plaintiffs have proVed in the J u d g e ' s op in ion is tha t m o r e 
t h a n 20 years ago, they used the su rp lu s w a t e r o f t h e " a h u r . " 
The Judge finds it not proved tha t they had so used it a n y t i m e 
wi th in 12 years of the inst i tut ion of this su i t . 
T his special appeal is dismissed wi th costs . 




