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Before Mr. Justice Kemp, and Mr. Justice Glover. 

RADHA KRISHNA ( D E F E N D A N T ) V. W . C . O ' F L A H E R T Y 
( P L A I N T I F F ) . * J u t y 9, 

Landlord and Tenant—Damage by Fire—Negligence—Notice by Landlord of a 
Defect in the Building. 

Th c plaintiff t%d a thatched bungalow of the defendant, entered into possession 
and after living in the house sometime, lit a fire in the fire-place in one of the rooms 
The chimney took fire, and the plaintiffs furniture was destroyed, lie subsequently 
ascertained that the chimney had been thatched over, of which fact he had been all 

along ignorant. 
Held, the landlord defendant was liable in damages for the loss sustained by him. 

* Special Appeal, No. 920 of 1889, from a decree of the Jmfce of Patna, dated 
the 19th January 1869, reversing a decree of the Officiating Subordinate Judge, dated 
the 21st May 1808. 

w h a t he did. Rut the Courts in deciding the quest ion of agency **P 
m u s t look to the genera l evidence on t h e record as to the mode R*™ ̂ A K S 

of dea l ing pur sued by Gyanath and by those w h o m be al leged r. 
, i • • • , KISHORI Mo-

tO be his pr incipals . H A N SHABA. 

The Subord ina te J u d g e says that it is proved that cer ta in 
pa r t paymen t s , on account of this cotton, were made by t h e 
defendants . It seems doubtful whe the r the Subordina te J u d g e 
in tended to say more t han that payments on account w e r e m a d e 
for the defendants by Gyanath . How this m a y real ly be , I 
cannot say : bu t it is ev iden t ly most impor tan t tha t it should be 
ascer ta ined w i th the u tmos t accuracy and dist inctness, how and 
by w h o m a n d w h e n those payments on account of the cot ton 
p u r c h a s e d by Gyana th , we re made . If payments w e r e m a d e 
by the defendants direct , as if they sent hundis to the se l le rs of 
the cot ton, it wou ld go far to prove their liability. If, on t h e 
o ther h a n d , the paymen t s were merely mnde by Gyana th , a n d 
it is not proved tha t they were made wi th the defendants ' cogn i 
zance or by the i r order , it wou ld prove no th ing as aga ins t t h e m . 
The case is one of some nicety and impor tance in itself, a n d t h e 
Cour t m u s t t ry it with care and accuracy. The part ies should 
be a l lowed to adduce further evidence, if they desire to do so . 
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Per K E M P , J.—The landlord should have given the defendant notice of the defec
tive construction of the chimney. The defendant had a right to assume that it was 
properly built. 

T H E plaintiff in this case h i red a tha tched b u n g a l o w from 
the defendant in Augus t 1867. He h a d occupied the house 
for four m o n t h s , w h e n one day in December he lit a fire in 
one of the rooms w h i c h conta ined a fire-place. T h e t ha t ch 
wh ich w e n t over t h e ch imney, as the plaintiff a f te rwards d i s 
covered, took fire, the re be ing no ven t t h r o u g h the c h i m n e y , 
and plaintiff's furniture was des t royed. Plaintiff b r o u g h t this-
sui t for damages . The Court of first ins tance dismissed t h e 
sui t on the g round tha t as the plaintiff had occupied the h o u s e 
for four m o n t h s , he o u g h t to have k n o w n tha t the ch imney w a s 
defective. The lower Appel late Cour t reversed the decision, and 
decreed t h e plaintiff's sui t , ho ld ing tha t the t enan t w a s fully 
justified in t ak ing it for g ran ted tha t the c h i m n e y w a s bu i l t in a» 
w o r k m a n - l i k e manne r ; t ha t he had no notice of the defec t ; and 
t h a t he w a s not guil ty of any negl igence in l i gh t i ng the fire. 

Mr. Gregory and Baboo Srinath Das on behalf of t h e appe l 
l an t .—There is no implied cont rac t be tween a l and lo rd a n d 
tenan t , tha t the h o u s e is fit lor t h e purposes for w h i c h it is 
let : Hart v . Windsor (1), Sutton v . Temple (2) ove r ru l ing 
Smith v . Marrable (3V T h e r e is no implied du ty on t h e 
o w n e r of a house , w h i c h is in a r u inous and unsafe c o n 
di t ion, to inform a proposed t enan t t ha t it is unfit for h a b i t a 
t ion ; and n o act ion wil l lie against h im for an omission to do 
so , in the absence of express w a r r a n t y o r active deceit : 
Keatesv. Cadogan (4). Negl igence or no neg l igence on t h e p a r t 
o f the tenan t in l igh t ing t h e fire, t he l and lo rd is no t l i ab le 
to his own tenant for nor-repair , e t c . , no r for any loss o r 
d a m a g e thereby occasioned to h i m . See Woodfa lFs Land lo rd 
and Tenant , page 494. 

Mr. Mackenzie for the r e s p o n d e n t . — T h e neg l igence a l leged 
is a mat ter of fact, involving no point of l aw, and the fa ct 

(1) 12 M. and W., 68. (3) 11 M. and W. , o. 

(2} 12 II. and W., 52. (.1) 10 C. B., 591. 
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hav ing been found aga ins t the appellant , t he finding c a n n o t 1869 
be interfered w i t h in special appeal . I t b e ing w i t h i n t h e IU»HA 

knowledge of the defendants , as appears on the evidence , t ha t K r ^ h n a 

the c h i m n e y was defective in its construction, h e shou ld have w - c - , ) F l a * 
given not ice of the fact to the plaintiff, w h o o therwise w a s 
ent i t led to a s sume, as h e did a s sume , tha t it was properly bu i l t . 
As r e g a r d s the cases from Woodfa l l cited by Mr. Gregory , 
they refer to the non-l iabil i ty of landlords in Eng land for 
repai rs (except u n d e r express covenants) , and have no appl ica
t ion to a case l ike the present . 

KEMP, J . — T h e defendant is the special appellant in this case . 
It appea r s tha t the plaintiff hired a thatched b u n g a l o w from the 
defendant at a mon th ly ren t of 30 rupees . W e a re no t told 
w h e t h e r the re w a s any lease executed ; bu t it appears t h a t t h e 
negocia t ions respect ing the h i r i ng of the bunga low w e r e c a r 
r ied on be tween the plaintiff and the son of the defendant . T h e 
plaintiff entered the house in the mon th of Augus t 1867. 

On the sixth of December or thereabouts the plaintiff l ighted 
a fire in one of the r o o m s of the house, and the consequence 
was tha t o w i n g to the ch imney be ing in an incomplete s t a t e , 
, the tha tch of the b u n g a l o w caught fire, t he bui ld ing w a s d e s 
t royed , and w i th it the plaintiff 's furni ture inc luding a bi l l iard 
tab le . The plaintiff b r i n g s this suit to recover the va lue of h i s 
furni ture w h i c h h e est imates at Rs , 1,396-7 annas , the p r in 
cipal i tem be ing the aforesaid bil l iard table. The plaint i f fs caso 
is th is , tha t h e w a s not a w a r e unt i l the 6th of December w h e n 
h e lit t he fire tha t the ch imney was not buil t so as to admi t 
of the vent of the ch imney pass ing t h r o u g h the roof; tha t 
a s s u m i n g that the ch imney w a s const ructed in a proper m a n 
ner , he lit th« fire ; and tha t as he has been endamaged by 
t h e defendant 's not g iv ing h i m previous notice of the defect 
in the ch imney, he is ent i t led to recover the a m o u n t c la imed . 

The defendant 's a n s w e r is to this effect. In his wr i t t en s t a te 
m e n t he does not say tha t he gave a n y special notice to t h e 
plaintiff of the defect in the ch imney , but he says that as t h e 
plaintiff m a d e certain al terat ions in the b u n g a l o w to su i t his 
convenience , he mus t have been well a w a r e tha t the, ch imney 
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_j869 w a s j n a n incomplete s ta te , and tha t therefore t h e plaintiff w a s 
KftMHKA gui l ty of an act of negl igence , a n d tha t h e m u s t bear t b e 

Vl r 0 FLA c o n s e c I u e n c e s thereof. The first Cour t dismissed t h e plaintiff 's 
' HERTY. case,, and held tha t because the plaintiff occupied the b u n g a l o w 

for four m o n t h s h e o'ttght to h a v e acqua in ted himself w i t h t h e 
defect in the const ruct ion of the ch imney ; a n d tha t n o t 
hav ing done so h e has omly himself to b l ame for the loss 
incu r red . The second Court, the J u d g e of P a t n a , has r e 
ve r sed this decision, ho ld ing tha t the t enan t , t he plaintiff, w a s 
fully justified in t ak ing it for g ran ted tha t t h e ch imney w a s 
bui l t in a workman l ike m a n n e r ; t ha t he had no notice to t h e 
con t ra ry from the landlord ; a n d t h a t t h e t enan t , t h e plaintiff, 
has been gui l ty of no act of neg lec t . The J u d g e o n the ques t i on 
of the a m o u n t c laimed found t ha t it w a s a r easonab le c l a im , 
and gave t h e plaintiff a decree w i th costs and in teres t . I t h i n k 
t h a t t h e decision of the J u d g e is a co r rec t one , a n d t ha t t h i s 
appea l m u s t be dismissed. The land lord a t tempted to p r o v e 
t h a t he had given notice to the t enan t of the defect in t h e 
eh imney , bu t he completely failed to p rove t ha t no t ice . I t 
seems to me that w h e n the l and lord a t t empted to prove m o r e 
than he had advanced in his or ig inal w r i t t e n s ta tement , h e w a s 
conscious of the defect in the ch imney , and tha t h e o u g h t t o 
.have g iven notice to the t enan t of tha t defect, m o r e par t icu la r 
ly as the bunga low is one w i th a tha tched roof. The J u d g e h a s 
found as a fact t ha t the plaintiff w a s gu i l ty of no act of negl i 
gence ; and I th ink tha t it is bu t reasonable tha t a pa r ty shou ld 
a s s u m e that w h e r e t he re is a fire-place in a r o o m , and a c h i m 
ney wh ich admi t ted ly extended a t all events to t h e roof of t h e 
house , there w a s also a proper vent to i t . As the f inding of t h e 
J u d g e , therefore, is a f inding on a question of fact, I w o u l d 
dismiss the special appea l wi th all costs payab l e by the special 
:appellant. 

GLOVER , J .—I concur in t h ink ing t h a t th i s special appea l 
should be dismissed wi th costs, because it appears to m e t h a t 
the Judge ' s finding that the plaintiff w a s n o t gu i l ty of a n y 
aiegligence, is a substant ia l f inding of fact w i t h w h i c h w e could 
no t interfere unde r a n y c i rcumstances , in special appeal . 




