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Itefore Mr. Justice Loch and Mr. Justice Macpherson: 

RAM BAKS LAL (PLAINTIFFS.] V. KfSHORf MOHAN 

SHAHA AND OTHERS (DEFENDANTS.)* 

Principal and Agent—General or Special Power of Agent—Evidence of. 
Agency—Witnesses. 

Where tho evidence goes to show that a particular person said to be the agent of 
the defendant was really his general agent, and did transact business of various 
kinds for his principal, it is unnecessary to prove any special power enabling him 
to enter into a particular contract of bargain and sale. 

Per MACPHERSON, J.---The extent and nature of the powers vested in an agent 
are not so much matter of law as matter of fact. If it be proved that a person 
acted ordinarily as an agent for the defendant in buying and selling articles of 
merchandise, the fact of his not being proved to have previously purchased a par
ticular kind of article would not necessarily operate against the plaintiffs case. 
The Court in deciding the question of agency must look to the general evidence 
on the record. 

A Court of first instance decreed a case ex partem favor of the plaintiff, and at 
a rehearing, did not recall the plaintiff's witnesses, whom therefore the defendant 
had no opportunity to cross-examine, and again gave a decree for the plaintiff. The 
lower Appellate Court rejected the evidence of plaintiff's witnesses, and reversed 
the decree. 

Held, that the Court of first instance should have recalled the plaintiff's witnesses 
and given the defendant an opportunity of cross-examination. Case remanded 
accordingly. 

T H E facts of this case, so far as it is neeessary for the p r e 
sen t purpose to detail t hem, a re as follows : 

The plaintiff sued as m o k h t a r gomas ta of Megraj and H a r -

bi las , w h o carr ied on business toge ther as merchan t s : he 

claimed rupees 1,091-13, the balance of money due for cotton 

sold to the defendants t h r o u g h one Gyanath Shaha , w h o , a s 

w a s al leged by the plaintiff, acted as their general agen t . The 

defendants denied the i r liability, on the ground that Gyana th 

Shaha had neyer been authorized by them to make the p u r 

chases of the cotton for pa r t value of which the suit w a s insti

t u t e d . 

The Subord ina te J u d g e of Moorshedabad a t first decreed 

t h e suit ex parte in favor of the plaintiff, t he defendants hav ing 

* Special Appeal, No. 392 of 1869, from a decree of the Officiating Judge of Moor
shedabad, dated the i8tb December 1868, reversing » decree of tbe Subordinate Judge 
of that district, dated the 30th June 1868. 
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failed to appear ; but h e af terwards g ran ted a r e -hea r ing . On 
th i s second occasion he relied on the evidence of cer ta in w i t 
nesses who had been called by the plaintiff in the first h e a r i n g 
of th,e suit, and whose evidence h a d been t hen taken in the ab
sence of the defendants ; bu t these w i t n e sses w e r e not e x a m i n 
ed on the r e -hea r ing of the case. He also relied once r t a in kha t t a 
books, and r emarked : " it appeared t h a t the defendants had 
" received from the firm be longing to the plaintiff's mas te r , 
" on the date specified in the p la in t , a cer ta in quant i ty of 
" cotton, and paid the va lue thereof, save sicca rupees 1 ,091-
" 1 3 . " He considered it proved tha t Gyanath S h a h a w a s t h e 
mokh ta r gomas ta of the defendants ' firm, and gave a decree 
for the plaintiff. 

The J u d g e on appeal reversed the above decision, on t h e 
g round t ha t the general agency of Gyanath Shaha had not been 
proved. He said, ' ' the evidence on behalf of the plaintiff 
" heard at first was not adduced a t the r e -hea r ing of the sui t 
" by the Court of first ins tance . T h e r e w a s no th ing before t h e 
*' Court but the evidence of several wi tnesses and entr ies in 

khat ta books which showed t h a t Gyanath Shaha had acted a s 
" agent for the defendants in cer ta in t ransact ions connected 
" wi th the negociation of h u n d i s . The m e r e fact of Gyana th 
" Shaha be ing proved to be m o k h t a r gomasta of the firm 
' ' wou ld not be sufficient to establish the liability of the firm 
" in the present case, unless it be also proved tha t he was a u -
" thorised to m a k e contracts of ba rga in and sa l e . " The p l a in 
t i f fs sui t w a s therefore dismissed. 

The plaintiff then appealed to the High Cour t . 

Baboo Ashutash Chatterjee, for appel lants , contended, tha t b y 
t h e special cus tom of m a h a j a n s , t he act of t h e agen t or g o m a s t a 
was recognized as the act o f the m a h a j a n o r pr incipal himself ; 
and that when the lower Appel la te Court found tha t Gyana th 
S h a h a was the m o k h t a r gomas t a of t h e defendant ' s firm, it w a s 
not necessary to prove special powers . 

Baboo Bhagabati Charan Ghose for r e sponden t s . 

LOCH, J . — i th ink this case m u s t go back to the first Court . I t 
appears that w h e n the case w a s first t r ied, the defendants , the 
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respondents before us , we re not present , and the case was 
decided &x;par{e.The respondents subsequent ly prayed for a r e 
hea r ing . Thei r p r a y e r w a s g r a n t e d , and the Subord ina te J u d g e , 
after t a k i n g evidence, found tha t Gyanath was the gomas t a of 
t h e defendants , r esponden ts ; t ha t the cot ton.had been m a d e 
over to t h e m t h r o u g h Gyanath ; and that par t payments had been 
m a d e by defendants by m e a n s of hund i s , and therefore t h e 
plaintiff w a s enti t led to receive the balance from the defendants, 
r e s p o n d e n t s . 

On appeal the J u d g e rejected, and very properly, the evidence 
t aken in t h e absence of the defendants , respondents ; and w i th 
r ega rd to Gyana th , he held tha t even if t he evidence w e r e sflici-
ent to p rove tha t Gyanath was the mokh ta r gomasta of the de
fendants , y e t it wou ld be necessary for him to have a special 
p o w e r from his pr incipals to enable him to purchase goods such 
as co t ton , e t c . , on the i r account ; tha t there w a s no proof taken 
after the o rder for r e -hea r ing , as to the del ivery of the co t ton 
a n d pa r t paymen t by t h e defendants , respondents ; and t ha t 
t h e most the evidence on wh ich the lower Cour t res ted i t s J u d g 
m e n t w e n t to prove w a s , tha t Gyanath acted as agent for the 
defendants for the t ransac t ion of a bussiness in hund i s , a n d 
t h a t the plaintiff failed to m a k e out tha t Gyanath had genera l 
p o w e r to act for the defendants . 

I th ink the case m u s t go back, because, w h e n it w a s re - t r i ed , 
the evidence w h i c h w a s taken in the absence of the defendants 
should not have been used agains t t hem, bu t the Court should 
have a l lowed the plaintiff an oppor tuni ty to produce those or 
o ther wi tnesses , a n d have permit ted the defendants to c ross -
examine t h e m . 

W i t h r e g a r d to the position of the gomas ta , I th ink the J u d g e 
h a s taken a w r o n g view, in consider ing that it was necessary 
for the agent to h a v e special powers from his principals to p u r 
chase certain k inds of goods ; and the view he has taken appears 
to have h a d some effect on his j u d g m e n t . If the evidence goes 
to s h o w tha t the p a r t y said to be the a g e n t was really a gene ra l 
agen t , and did t ransact business of var ious k ind^ fo r^h i s p r i n 
cipal , no special power w a s requi red for h im to t r ansac t t h i s 
par t icu lar bus iness . 
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1 8 8 9 This case will go back to the first Court , w h o wil l send for 
" A L A ^ K S t h e witnesses w h o w c r e first examined ,and al low the respondents 

to cross-examine them ; and the Conrt will allow both par t ies 
HAN SHA«A . to adduce further evidence if ihey th ink proper to do so ; and 

the Judge, after hea r ing the evidence, wil l dispose of the case. 
By consent of the plaintiffs pleader the suit r ema ins d is 

missed a s a g a i n s t Gyanath, and the suit will be proceeded w i th 
only against the other defendants, r e sponden t s . 

The costs of this appeal will follow the final resul t of the case . 

MACPHERSON, J .—I concur . I wish to add that even if the 
Courts shall be of opinion that Gyanath Shaha was , as he w a s 
found to be by the Subord ina te Judge , a m o k h t a r gomasta of 
the defendants , still there will r emain to be decided upon t h e 
evidence the quest ion w h a t his powers as such m o k h t a r 
gomas ta were . W h e t h e r he was mokh ta r gomas ta or not, it m u s t 
be proved as a fact that ho had au thor i ty to bind the defendants 
so as to make them liable for contracts en tered into by h im. 
The extent and na ture of the powers vested in an agen t a re not 
so much mat ter of law as mat ter of fact to be decided in each 
case in which a question of agency arises. In the present ins tance 
supposing tha t Gyanath had no wr i t t en power of a t to rney 
or m o k h t a r n a m a under w h i c h he w a s c a r r y i n g on the defen
dants ' business, if it shal 1 be proved tha t heacted ord inar i ly as the 
agen t to the defendants in buying and sel l ing other ar t ic les of 
merchandize , the fact of his not being proved to have previously 
purchased cotton, will not necessarily operate aga ins t the p la in 
tiffs case that he purchased the cotton on account of the defen
dants.If , o n t h e o t h e r h a n d , t h e r e isno evidence ofGyanath S h a h a 
having bought and sold goods 'on account o f the defendants , and 
of his acts hav ing been recognized and adopted by the defen-
an ts , or by those w h o , for the t ime being, w e r e the m e m b e r s of 
the firm at Mirzapore, now represented by the defendants ; and 
if this purchase of cotton was the first t r ansac t ion in the b u y i n g 
of merchandize that was entered into by h i m , then , in t h e 
absence of evidence that the defendants ac tual ly received or 
paid for the cotton, it may be difficult to hold it proved that 
Gyanath acted as the defendants ' agen t , so as to bind them by 
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Before Mr. Justice Kemp, and Mr. Justice Glover. 

RADHA KRISHNA ( D E F E N D A N T ) V. W . C . O ' F L A H E R T Y 
( P L A I N T I F F ) . * J u t y 9, 

Landlord and Tenant—Damage by Fire—Negligence—Notice by Landlord of a 
Defect in the Building. 

Th c plaintiff t%d a thatched bungalow of the defendant, entered into possession 
and after living in the house sometime, lit a fire in the fire-place in one of the rooms 
The chimney took fire, and the plaintiffs furniture was destroyed, lie subsequently 
ascertained that the chimney had been thatched over, of which fact he had been all 

along ignorant. 
Held, the landlord defendant was liable in damages for the loss sustained by him. 

* Special Appeal, No. 920 of 1889, from a decree of the Jmfce of Patna, dated 
the 19th January 1869, reversing a decree of the Officiating Subordinate Judge, dated 
the 21st May 1808. 

w h a t he did. Rut the Courts in deciding the quest ion of agency **P 
m u s t look to the genera l evidence on t h e record as to the mode R*™ ̂ A K S 

of dea l ing pur sued by Gyanath and by those w h o m be al leged r. 
, i • • • , KISHORI Mo-

tO be his pr incipals . H A N SHABA. 

The Subord ina te J u d g e says that it is proved that cer ta in 
pa r t paymen t s , on account of this cotton, were made by t h e 
defendants . It seems doubtful whe the r the Subordina te J u d g e 
in tended to say more t han that payments on account w e r e m a d e 
for the defendants by Gyanath . How this m a y real ly be , I 
cannot say : bu t it is ev iden t ly most impor tan t tha t it should be 
ascer ta ined w i th the u tmos t accuracy and dist inctness, how and 
by w h o m a n d w h e n those payments on account of the cot ton 
p u r c h a s e d by Gyana th , we re made . If payments w e r e m a d e 
by the defendants direct , as if they sent hundis to the se l le rs of 
the cot ton, it wou ld go far to prove their liability. If, on t h e 
o ther h a n d , the paymen t s were merely mnde by Gyana th , a n d 
it is not proved tha t they were made wi th the defendants ' cogn i 
zance or by the i r order , it wou ld prove no th ing as aga ins t t h e m . 
The case is one of some nicety and impor tance in itself, a n d t h e 
Cour t m u s t t ry it with care and accuracy. The part ies should 
be a l lowed to adduce further evidence, if they desire to do so . 




