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Before Mr. Justice Loch and Mr. Justice Mitter: 

GANES CHANDRA C H O W D H R Y AND OTHERS (PLAINTISFS) 
v. RAM KUMAR C H O W D H R Y ( D E F E N D A N T . ) * 

Act VIIL of 1859, s, 7—Relinquishment of Claim. 

In a suit by members of a Hindu family which had become sepnrate iu 1862, to 
recover certain moneys said to have been misappropriated by the defendant while 
manager of the joint estate, it appeared that the plaintiffs had previously sued him, 
since the separation, to recover certain other moneys belonging to thc said joint 
estate also said to have been misappropriated by him while manager, and obtained, 
decree. 

Held, that the present claim should have been included in the former suit, and 
•whether the omission was by mistake or not, it mnst be taken to have been relin­
quished, and under section 7 of Act VIII. of 185D could not now be , entertained-

T H E c i rcumstances of this case were as folhvs. The plaintiffs 
sued to recover 5,000 rupees . The defendant was the m a n a g e r 
of his and the i r jo in t family estate d u r i n g a period e x t e n d i n g 
from the end of the year 1266 (1859) to the month of Aswin 
1269 B. S. (1862), and kept under his control and in his cus tody 
all the papers and account-books connected wi th the jo in t family 
es ta te . 

W i t h i n the esta te Deaee Bawooly was a Golabari at Govind 
pore , of w h i c h one- third sha re belonged to the defendant and 
a t w o - t h i r d s h a r e to the plaintiffs. It was asserted that d u r i n g 
t h e incumbency of the defendant as m a n a g e r of the joint p r o ­
per ty , h e f raudulent ly misappropr ia ted he whole a m o u n t of 
paddy w h i c h w a s in stock in the Golabari at Govindpore , a n d 
wi thhe ld all account -books re la t ing to ' the joint proper ty . After 
r e l inqu i sh ing R s . 588-2, the plaintiffs claimed 5.000 rupees . 

The separat ion o f the family took place in 1269, B. S. (1862). 
from which t ime the plaintiffs dated their cause of action- The 
defendant filed a leng thy wr i t t en s t a t emen tdeny ing l i ab ility, a n 0 1 

p l e a d i n g m t e r alia that t he plaintiffs had once before instituted a 
sui t , No. 49of 1864, in the Pr incipal Sudder Ameen ' sCour t , on 
t h e g r o u n d t h a t he had misappropr ia ted certain money be long ing 

* Regulur Appeal, No. 237 of 1868, from an order of the Judge of "uddea, dated 
tbe 27th June 1868. 

1869 
June 23. 
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___I52L___ t o t h e joint estate d u r i n g his manage r sh ip , and obtained a dec r ee ; 
CHANDRA, tha t thecause of the present action accrued before the ins t i tu t ion 

CHOWDHRY 0f, but was not included in, tha t sui t . It mus t therefore be s u p -
R A M KUMAR posed tha t the claim w a s re l inquished and could not n o w b e 
CHOWDHRY 

proceeded wi th u n d e r section 7 of Act V I I I . of 1859. 
The lower Appel la teCourtdismissed the su i ton o ther g r o u n d s 

to wh ich it is not n o w necessary to refer. 

Baboos Mahini Mohan Roy and Annada Prasad Banerjee for 
appel lant . 

Baboo M ahendra Lai Shome for respondent . 

On appeal by the defendant to the H igh Cour t , t he fol lowing 
j u d g m e n t w a s delivered by . 

MITTER , J . — W e are of opinion tha t this sui t is ba r r ed by 
section 7, Act VI I I . of 1859- The test in all cases of th is 
description is whe the r the cause of action upon w h i c h the n e w 
sui t is b rought is dist inct from t h e cause of action upon w h i c h 
the former suit was inst i tuted. 

On referr ing to t h e former sui t , w e find that the c la im then 
made was for cer ta in monies said to have been misappropr ia ted 
by the present defendant, d u r i n g the t ime he w a s ac t ing as the 
m a n a g e r of the joint family; and his refusal to a l low to the 
p resen t plaintiffs the i r sha re of the said monies at t he t ime of 
separat ion was s ta ted to b e their cause of action in t ha t suit . 

The cause of act ion in the present suit , as stated by the pla in­
tiffs, is t he refusal of the defendant to m a k e over "to t h e m the i r 
sha re of certain paddy w h e n the separat ion of the family took 
place in the mon th of Aswin 1269, B. S. It is c lear therefore 
tha t the causes of action in both the cases or iginated in the refusal 
of the defendant to give to the plaintiffs the i r sha re of the p r o ­
per t ies realized by h i m as manage r of the jo in t family. 

The learned J u d g e of the Court be low seems to be of opinion 
that the plaintiffs had by mis take omit ted to inc lude the p re sen t 
claim in the ,+ormer suit , and he adds t ha t this mis take w a s a 
be nd fide one. But whe ther the omission arose from a mis take 
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or o therwise it is not necessary for us to de te rmine in order to ' ^ 9 -
apply the provis ions of section 7 of Act VI I I . of 1859. This CAWES 

point w a s raised before the Pr ivy Council in the case of Buzloor CHOWDHRY 

Ruheem v. Shamsunissa Begum (1), and it was dist inctly held by R^'KUHAB. 

the i r Lordsh ips t h a t w h e t h e r a par t icular claim ar i s ingout of the CHOWDHRY. 

s a m e cause ofaction is voluntar i ly relinquished or otherwise, t h e 
resul t wou ld be the same , and a second suit for that claim wou ld 
be barred by section 7, Act VJII . of 1859- It seems to us clear-
therefore t h a t t h e present suit is g o v e r n e d b y the Privy Council 
decision abov e referred to ; and if we were to hold otherwise , 
the consequences w o u l d be gr ievous indeed. 

The m a n a g e r of a jo in t H indu family holds possession of 
va r ious i tems ol 'property, both real and personal , on behalf of the 
fami ly ,—Can it be contended for a moment that each member of 5 

t he family h as a separa te cause of action for his share in each 
i tem of tho se proper t ies? If such were the case, the manage r 
w o u l d . be harassed by as m a n y different suits as there were 
different i tems of proper ty unde r his managemen t du r ing the 
t ime the family remained joint . 

W e are th e r e f o r e o f o p i n i o n t h a t t h i s s u i t i s b a r r e d b y s e c t i o n 7 , 
Act V I I I . of 185 9 and on that g round we dismiss it wi th costs . 

Before Mr Justice L. S. Jackson, and Mr. Justice Markby. 1869 
June 28 

B I N D U B A S I K T D E B I (PLAINTIFF) V. P A T I T P A B A N C H A T -
T A P A D H Y A AND OTHERS (DEFENDANTS. )* 

Suit for Possession—Decree. 

The plaintiff sued for possession of one-third share ofcertaln land after demoli­
tion of the building erected thereon by the defendants, who were her co-sharers. 

Held that UJe plaintifl was not entitled io a decree for demolition of the buil­
dings, as she had no right to compel her eo-sharers to adopt her views of the en­

joyment of the property. She could only get a decrej for possession of an undivi­
ded one-third share. 

* Special Appeal, No. 320!, of 1868 from a decree of the Second Subordinate Judge 
of Hooghly, dated the 13th September 1868/reversing a decree of the Moonsiff of 
Serampore in that district, dated the 28th May 1888. 

11) 8 W.R., P. 0 . , 11. 




