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•deposing to the plaintiffs' possession as lakhirajdars might be MM 

sufficient evidence of their lakhiraj t i t le i r respect ive of the G l B
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documen ta ry evidence produced in the ca se ; bu t look ing tofhe S m n J J - N a t ] 

iudsrmentof the lower Appellate Court as given above in fuH, it is chicker-
impossible to say that the lower Appellate Court has based its 
•decision upon the oral tes t imony only. On the contrary , a r e a s o n a 
ble in terpre ta t ion of the j u d g m e n t of the lower Appellate Cour t 
taken as a whole , m u s t lead to the conclusion tha t it w a s t h e 
s t reng th wh ich the lower Appellate Court considered the docu
m e n t s gave to the plaintiffs' case, which , taken together with the 
oral tes t imony, induced the lower Appellate Cour t to give the 
plaintiffs a decree ; but still as there is some oral tes t imony on 
t he record in suppor t of the plaintiffs' case, the plaintiffs have a 
r i gh t to obtain the benefit o f the lower Appellate Court 's j u d g 
men t on tha t tes t imony. 

The cases a re therefore remanded to the lower Appellate 
C o u r t to t ry w h e t h e r on the oral tes t imony on the record th e 
plaintiffs have proved the i r t i t le , the declarat ion of wh ich they 
s u e for, e i ther directly or by reason of any possession held for 
u p w a r d s of 12 years as lakhirajdars . 

tm 
Jmte Si. 

Before Mr. Juttiee Loch and Mr. Justice Milter. 

B A D H A M O H A N N A S K A R AND OTHERS (DEFENDANTS) v. J A L U 

N A T H D A S AND OTHERS ( P L A I N T I F F S ) . * 

Act X. 1859. ss. 142 and 143— Wrongful Distraint of Crops—Jurisdiction 
of Collector's Court. 

Certain sub-lessees sued in the Collector's Court the zemindar and others employ
ed by him for the value ot crops seized and carried away, under a certificate, as was 
alleged by the defendants, granted to them by the Collector, but which they failed to 
produce. The Collector gave plaintiff a decree, which was upheld by the Judge. The 
defendants appealed only on the point of jurisdiction. 

Held, the suit was properly brought in the Collector'* Court : that sections 142 and 
143 of Act X. of 18S9 applied to the case. Section 143 contemplates not only the case 
of a person who professes to fallow the provisions of the law. though he has no 

» Special Appeals, Nos. 2618, 2621, 2622, 2623 and 9824 of 1868, from the decrees 
of the Judge ofthe 2t-Pergunnas, dated the tbth August 1868, modifying the decrees 
of if c Deputy Collector of Diamond Harbour of that district, dated the 30th April 



HIGH COURT OF JUDICATURE, CALCUTTA [ 8 . L. R. 

power to distrain ; but also the case of a person who, under colour of the Act, does 
distrain, but does n it do so according to the provisions of the Act. Such persons 
are considered by that section as trespassers, and are liable to the penalty of trespass 
'n addiiiuu to damages which may be awarded against them by the Revenue Court. 

IN this mat ter there were five special appeals . The cases w e r e 
precisely ana logous both as r e g a r d s their na tu re and the m a i n 
facts of each case. The n u m b e r s of t hem are given be low. 
The j u d g m e n t of the High Court given in the pr incipal case 
applies to all of t h e m . 

They related to different por t ions of land comprised in a 
t enure , which one B i swambhar Rai C h o w d h r y held on lease 
from the proprietor Ramlochan S i rka r . The t enure compr ised 
bigas 359-7-8 ; of these lands B i swambhar Rai C h o w d h r y sub le t 
bigas 331-10 to Jan Mahomed Haldar and B i s w a m b h a r K y a l , . 
w h o sublet again 145 bigas to Rasik Lall Mooker jee; t h e 
whole 145 bigas were again sublet by Rasik Lall Mookerjee 
to four persons, viz., J adu Nafh Das, Ka lachand S i rda r , Ti lak 
Chandra Lashkar , and Ram Chand Haldar , and were sub-divided 
by them, the two .first ho ld ing several ly one-half, and the t w o 
last hold ing the other half jo int ly . 

The crops s tanding in these l ands in Aghran 1273 wero 
a t tached, and the plaintiffs in the 'va r ious suits alleged t h a t t h e 
defendants who ,were the zemindar and others employed by h i m , 
ca r r i ed off and appropr ia ted the crops so d is t ra ined. 

The defendants in the different sui ts did not deny tha t the 
crops had been removed, but they alleged t h a t t h e y w e r e taken 
unde r a certificate g ran ted b y t h e Collector u n d e r Act X. of 
1859 ; which they h a v e failed to p roduce . 

The Deputy Collector gave j u d g m e n t in favour-of the p l a in 
tiffs for the ascertained value of the crops seized, a w a r d i n g full 
costs, a l though only a port ion of t h e a m o u n t claimed in value of 
the proper ty had been proved. The defendants then appealed to 
the Judge upon two points only : 1st, as to the jur isdic t ion of 
the Court to enter ta in the suit ; con tend ing t ha t the sui t should 
have been insti tuted in the Civil Cour t , because the plaintiffs 
and defendants did not s tand to one ano the r in the relat ion of 
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l andlord and tenant , and no th ing in A c t X. of 1859 was appl i- tm 
cable to the case ; and , 2ndly, as to costs. B A D H A - -

The lower Appellate Court refused to enter ta in the plea as to NASKAR 

w a n t of ju r i sd ic t ion in the Collector 's Court to hear the suit , J a m ^ 
tha t point not hav ing been raised till a late stage in the case , DAS. 
after a r e m a n d for the propose oflocal enquir ies , and not a t a l l 
J n the Court of first ins tance. As to costs he modified the decree 
of the Deputy Collector, and awarded propor t ionate costs on 
the a m o u n t decreed. 

Thedefendan t s in the var ious suits then appealed t o t h e H i g h 
Court , u r g i n g identical g r o u n d s of appeal , w h i c h w e r e as fol
lows : 

1. That quest ions affecting jur isdic t ion could be raised a t 
a n y s tage of the case, since decrees passed wi thout jur i sd ic t ion 
could have no legal effect. 

2 T h a t the plaintiff 's case as laid did not come wi th in the 
pu rv iew of Act X ^ o f 1859, and consequent ly the decrees of t h e 
lower Court ough t to be quashed as passed wi thou t ju r i sd ic t ion . 

Baboos Bangsi Dhar Sen and Bhagabati Charan Ghose for 
appe l lan t s . 

Baboos Chandra Madhab Ghose, Kali Mohan Das, and Ro-
mcsh Chandra Mitter for respondents . 

LOCH , J . — W e th ink tha t the objection taken in this appeal 
is of no real force. The cla im was to recover tfie va lue of crops 
w h i c h had been dis t rained unde r colour of Act X. of 1859 and 
carr ied a w a y b y t h e defendants . 

The first Cour t gave a decree for the plaintiff, and that o rder 
h a s been confirmed by the lower Appellate Court- Before t h e 
lower Appellate Court , the special appel lant , defendant in th is 
case, did not appeal on the facts, but on two g rounds , viz- t h a t 
the Revenue Court had not jur isdic t ion in this case ; and on 
the point of costs . 

The lower Appellate Court held tha t the quest ion of j u r i s 
dict ion had been raised a t so late a s tage of the proceedings 
tha t it could not be enquired into. W e th ink th,e J u d g e w a s 
w r o n g in refus ing to dispose of the quest ion. A special appea l 
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h a s been preferred against his j u d g m e n t , and t h o u g h w e t h i n k 
t ha t the Judge should have disposed o f t h e quest ion, a l though 
advanced at so late a s tage of the p roceed ing , w e th ink t h e 
objection has not in itself any real w e i g h t . The case is one 
which mus t come ei ther unde r section 142 or section 143, Act 
X. of 1859. Section 142 contempla tes the case of persons 
having authori ty to distrain, bu t w h o dis t rain o therwise than 
accord ing to the provisi ons of the A c t . Section 143 c o n t e m 
plates tlie case of persons not empowered to d is t ra in , bu t w h o 
u n d e r the oolour of the Act do d is t ra in . 

It has been u r g e d before us that section 143 con templa t e s 
the cares of those who, though they have not power to d i s t ra in , 
do so and proceed under the provis ions of the A c t ; but does not 
embrace a case such as t h i s , w h e r e persons not empowered to 
dis t rain do so u n d e r co lou r o f t h e Act, bu t do not follow t h e 
provisions of the Act, i. e. w h e r e persons professing to d is t ra in 
forcibly carry off crops to which they have no r igh t . 

W e think this is a w r o n g view of the cases con templa ted 
unde r section 143. It appears to us tha t tha t section not only 
contemplates the case of a person w h o professes to follow t h e 
provisions of the l aw, t h o u g h he h a s no power to dis t ra in ; b u t 
also comprises the case of a person w h o unde r colour of the 
Act does distrain, bu t does not do so accord ing to the p r o v i 
sions of the Act. Such persons a re considered by tha t section 
as t respassers , and are liable to the penal ty of t respass in a d 
dition to damages which m a y b e awarded aga ins t t h e m by t h e 
Revenue Court . 

Under this v iew of the case we dismiss this appeal wi th costs . 

This decision governs the analogous appeals . Nos . 2618 of 
1868, 2621 of 1868, 2622 of 1868, and 2624 of 1868. 

MITTER , J .—I concur . 




