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. The result is that , in our opinion, the decision of the C o u r t 

CWNDBA B A S A NO
 b f e l o w o u g h t t o b e r e v e r s e d , t he decree in favor of t h e plaint i ffs 

BAHADUR ought to be set aside, the sui t d ismissed, and the plaint i ffs 
MOLLWO, muot pay the costs both he re and in tiie Cour t be low. 

MARCH ANE CO. 

Before Mr, Justice Bayley and ft'r. Justice Hobhouse. 

GURU DAS DEY AND ANOTHER (Two OF THE DEFENDANTS) V. 
S A M B H U N A T H CHUCKERBUTTY AND ANOTHER 

(PLAINTIFFS. ' ,* 
1869 

June H. Document—Proper Custody—Evidence—Special Appeal. 

A document 30 years old does not prove itself, in the absence of evidence, that it 
has come from the proper cuslodv. 

The finding of a fact by tho lower Appellate Court upon evidence, a portion of 
which was inadmissible, is not such a finding of fact as cannot be interfered with iu 
special appeal. 

Baboo Rashbihari Ghose for appe l lan t . 

Baboo Akhil Chandra Sen for r e sponden t s . 

T H E j u d g m e n t of the C o u r t ' w a s del ivered by . 

BAYLEY , J .—These two cases are , it is admi t ted , to be governed 
by one and^the same decision in special appea l . The plaintiffs 
sued for declaration of r ight , on the al legation tha t the six kanis 
in suit were their ancestral lakhiraj proper ty , and had been in 
the i r possession from generat ion to genera t ion ; and tha t t h e 
defendants hav ing obta ined pat tas from t h e m at a m o k u r r a r 1 

j u m m a , have all a long paid rents to them of those l ands . Th © 
defendants denied the lakhiraj title of the plaintiffs in the l a n d a 

in dispute , and alleged that they were r e n t - p a y i n g lands a p p e r 
t a in ing to the | z e m i n d a r i | of the Raja of Tippera, and w e r e 
held in izara by t h e m (defendants). The first Cour t d i s 
missed the plaintiffs' case, ho ld ing tha t t he plaintiffs did n o t 
prove their title or possession as l akh i ra jda rs . The l o w e r 

•ISpecial Appea'.s, Nos. 422 and 423 of 1869, from a decree of the [Subordinate 
Judge of Tippera, dated the 9th December 1868, reversing a decree of the Moonsiff 
of that district, dated the 13lh August 1868. 
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Appellate. Court reversed that decision, and held that the plain
tiffs had proved both their t i t le and possession as lakhi ra jdars . 

The lower Appellate. Court first states : " In this case it is not 
" necessary to refer to, and adjudicate upon, the documen t s re-
" g a r d i n g the validity of the lakhiraj t e n u r e . " It then goes on 
" to say. " The plaintiffs in both the cases, in order to prove t h e 
'* fact of their possession as lakhirajdars have adduced several 
' ' wi tnesses and filed the kabul ia ts of the ryots , and they have a l -
* 1 so produced several let ters , b e a r i n g the seal of Baja Kishen 
< l Deb and Mussamat Chandra Ka l l a , and the s igna ture of Ram 
" Kamal T h a k u r , the ta lookdar s, dated in the years 1221, 1237, 
" and 1244, Tippera ; as well as a " terij " bear ing the seal of 
" Raja Kishen Deb, ta lookdar , dated in the year 1222, Tippera . 
" These documents being more than thirty years old, are not, 

4 1 accord ing to law, subject to proof and attestation by t h e e v i -
" deuce of wi tnesses . The fact of these documents being old is 
" evident from thei r very appearance, and they are not open to 
" any susp ic ion . The Talookdar R a m Kamal T h a k u r w a s 
*' cited as a wi tness by the plaintifl, and his residence be ing w i t h -
" in the hi l ls of tbe Raja of Tippera, steps were taken for his 
" examinat ion by means of a commission. Rut before his deposi-
" tion was taken clown, the said Thakur died ; hence the seals 
" and s igna tures on the letters could not be at tested. It w o u l d 
" however a p p e a r t h a t the above documents are legally aclmis-
" s ib l e in Cour t .The Moonsiff observes that the said d o c u m e n t s 
" do not set for th any boundar ies , and tha t they cannot therefore 
' ' be said to re la te to the lands in su i t . I find however that in the 
" letters above al luded to ,ament ion i smade of 1 d h u r and 9kanis 
" of ances t ra l lakhira j land belonging to the appel lants , and t h e 
*' m a n e of the mauza is also mentioned therein. It is con t end -
" ed by the plaintiffs tha t the lands in dispute in the two cases, 

' ' nr . . , the 6 kanis of land involved in each of the two cases,form 
*' par t and parcel o f the 1 d h u r and 9 kanis of land mentioned 
' ' in the above let ters . This mus t be held from the oral evidence 
' adduced by the plaintiffs to be the t rue state of th ings , for bo th 
" ' the plaintiffs appear to to have all a long held possession o f t h e 
" d isputed land by receiving rents from the r e sponden t s . " The 

• l ower Appellate Court then refers to certain kabul ia t s 'on w h i c h 



r 

I8G9 it relies, and to a terij put in by the plaintiffs. On these d o c u -
"IsbriTdas men t s , and on the oral tes t imony to which the lower Appel -

f̂Y late Court refers, it holds, tha t theplainti lTs' possession is proved 
S Ca"c E R T * a r u * ^ concludes by s t a t ing t ha t in this case the validity o r 

M m . otherwise of the lakhiraj t enure need not be de te rmined . 

The substance of the contention of special appel lant in special 
appeal is, tha t the letters, kabul ia ts , and the terij a re not l e 
gally proved or attested, and are not therefore legal evidence 
in the case ; and that this being so, the oral tes t imony of w i t 
nesses stand ing by itself might not possibly, in the j u d g m e n t 
of the lower Appellate Court , have been t h o u g h t sufficient to 
prove the plaintiffs' t i t le, the declarat ion of wh ich is sought for 
in this suit . 

W e th ink that these objections a r e valid. 
The first a r g u m e n t in support of the lower Appellate Court ' s 

j u d g m e n t , that becau se the documents a r e th i r ty years old they 
p rove themselves, is ent i re ly untenable , when it is not proved 
that those documents come from proper custody. The plaintiffs 
in these cases were primd facie the persons w h o had knowledge 
of the place from which the documents come, bu t they have not 
come forward to prove the custody of the documents . The 
letters are not attesed by their wr i te rs or by any one w h o could 
swear that they were w r i t t e n or sent by those who purpor ted 
to be the wr i te rs there of. The kabul ia ts a re not at tested, and 
t h e lower Appellate Court appears to have commit ted an e r r o r 
in law in re ly ing on the facts that the s igna tu re of I m a m u d d i n 
on the kabul ia t appeared to correspond wi th his s igna tu res on 
the vaka lu tnama and t h e answer . It olso erred in deny ing tha t 

, t he fact tha t the s t amp for the kabul ia t w a s purchased by Bhola-
n a t h , the son of the g r an to r of the two kabul ia t s , w a s legal e v i 
dence per se. I t is not alleged that t h e best evidence to t h e 
kabul ia t s w a s not available. Those w h o gave or those w h o 
received them, or those w h o saw them given or received, w o u l d 
gi ve na tu ra l ly the best evidence to those kabul ia t s , bu t n o 
a t t empt has been made to adduce such proof. The terij is 
•without any attestation at all , nor is the seal pu rpo r t i ng to be 
t h a t of the Raja of Tippera on tha t d o c u m e n t deposed to b e 
s u c h . It is jus t possible tha t the oral tes t imony of the wi tnesse* 
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•deposing to the plaintiffs' possession as lakhirajdars might be MM 

sufficient evidence of their lakhiraj t i t le i r respect ive of the G l B

1 " E T

 A S 

documen ta ry evidence produced in the ca se ; bu t look ing tofhe S m n J J - N a t ] 

iudsrmentof the lower Appellate Court as given above in fuH, it is chicker-
impossible to say that the lower Appellate Court has based its 
•decision upon the oral tes t imony only. On the contrary , a r e a s o n a 
ble in terpre ta t ion of the j u d g m e n t of the lower Appellate Cour t 
taken as a whole , m u s t lead to the conclusion tha t it w a s t h e 
s t reng th wh ich the lower Appellate Court considered the docu
m e n t s gave to the plaintiffs' case, which , taken together with the 
oral tes t imony, induced the lower Appellate Cour t to give the 
plaintiffs a decree ; but still as there is some oral tes t imony on 
t he record in suppor t of the plaintiffs' case, the plaintiffs have a 
r i gh t to obtain the benefit o f the lower Appellate Court 's j u d g 
men t on tha t tes t imony. 

The cases a re therefore remanded to the lower Appellate 
C o u r t to t ry w h e t h e r on the oral tes t imony on the record th e 
plaintiffs have proved the i r t i t le , the declarat ion of wh ich they 
s u e for, e i ther directly or by reason of any possession held for 
u p w a r d s of 12 years as lakhirajdars . 

tm 
Jmte Si. 

Before Mr. Juttiee Loch and Mr. Justice Milter. 

B A D H A M O H A N N A S K A R AND OTHERS (DEFENDANTS) v. J A L U 

N A T H D A S AND OTHERS ( P L A I N T I F F S ) . * 

Act X. 1859. ss. 142 and 143— Wrongful Distraint of Crops—Jurisdiction 
of Collector's Court. 

Certain sub-lessees sued in the Collector's Court the zemindar and others employ
ed by him for the value ot crops seized and carried away, under a certificate, as was 
alleged by the defendants, granted to them by the Collector, but which they failed to 
produce. The Collector gave plaintiff a decree, which was upheld by the Judge. The 
defendants appealed only on the point of jurisdiction. 

Held, the suit was properly brought in the Collector'* Court : that sections 142 and 
143 of Act X. of 18S9 applied to the case. Section 143 contemplates not only the case 
of a person who professes to fallow the provisions of the law. though he has no 

» Special Appeals, Nos. 2618, 2621, 2622, 2623 and 9824 of 1868, from the decrees 
of the Judge ofthe 2t-Pergunnas, dated the tbth August 1868, modifying the decrees 
of if c Deputy Collector of Diamond Harbour of that district, dated the 30th April 




