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The opinion of the High Court was de l ivered by 
MOHAN (.HA.Vi) 

P E A C O C K , 0 . J . — W e are of opinion tha t the defendant in the K a ™ u 

original sui t h a v i n g died before the filing of the p la int a g a i n s t A/.™ KAZI 

h i m , tlie Court had no jur isdict ion to decide upon the case . I ' n d e r 
these c i rcumstances the t ime du r ing which the suit w a s b >ing 
prosecuted bond fide and wi th due dil igence against tbe dead m a n , 
m a y b e deducted in calcula t ing the period of l imi ta t ion aga ins t 
h i s representa t ives . It will be for the Judge to de te rmine whether-
the plaintiff w a s su ing the deceased bond fide and wi th due dil i
gence, or w h e t h e r he was w a n t i n g in due care and caut ion in 
n o t a s c e r t a i n i n g w h e t h e r t h e p a r t y a g a i n s t w h o m he w a s p r o 
ceed ing w a s dead. 

The case of Rajkkhoree Dasseex. Bodunchunder Shaha (1) 
i s not appl icable to case like the present . 

18R0 
June io. 

Before Mr. Justice Kemp and Mr. Justice Glover. 

L A L J I S I N G (DEFENDANT) V. S Y A D AKRAM S E R A N D OTHERS 
( P L A I N T I F F S . ) * 

Admission vf Unstamped Document in Evidence—Rejection on Appeal— Payment of 
Penalty—Act X. of mi. ss. 15, M—Act Vlll. of 18(39, «. 336. 

When the Couri of first instance admitted without objection unstamped re
ceipts iu evidence, but the Judge on appeal rejected Hie documents and reversed 
tlie decision of tlie lower Oeart, heul, Hut tlie doea.iie.us once received 
without objection were wrongly rejected, and the decisiou below wrongly 
reversed on appeal, as the irregularity was uot one affecting tho merits of Hie 
case under section :i-iJ, Act Vlll. of 18o9 ; aud thai the Court had no power t<> 
receive the docjments ou payment of tlie stamp duly and penalty under section 
17, Act X. 16oJ. 

Section 17 of Act X. of 1862 only applies to the reception of documents Under 
section 15, which have beeu insurticieiitly stamped, not to documents ou which 
there is uo slaujp. Such documents should not be received al all. 

Baboos Gopal Lal Mitter and Him Chandra Banerjee for 
appe l l an t . 

Munshi Mohammed Yasaff for r e s p o n d e n t s . 

* Special Appeal, No. 563 of '86 \ from a decree of the .nj.l?? or Patna, dated 
the 18.li Deeember 1818, alarming a deeree of th j Deputy Collector of taat district, 
daled the (ith October 1868. 

It! 6 \Y. 11.. 298, 
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HIGH COURT OF JUDICATURE, C A L r U T T V IB. t. R 

I M _ T H E facts and a rguments sufficiently appear in the j u d g m e n t of 
LOSING GLOVER , J .—This was a suit to recover a s u m of rupees 713 , 
n A K R A M a r r e a r s of rent for the year 1275. The defence was that all the 

re at bad been paid, except rupees 84-12 . 
The first Court gave plaintiff a modified decree for 337 r u p e e s . 

But the J u d g e , cons ider ing that the receipts not hav ing been 
s tamped, w e r e not receivable as evidence, disbelieved tbe oral 
evidence in suppor t of the p la in t , and gave a decree to the 
plaintiff in full. 

It is objected in special appeal , 1st, tha t unde r the prov is ions 
of section 350, Act VI I I . of 1859, the J u d g e w a s not just if ied 
in rejecting the receipts , and that in any case he ough t , unde r 
the provisions of Ac t X. of 1852, to have g iven the par t ies 

• filing those documents an oppor tun i ty of pay ing .in the s u m 
necessary for s t amping them, toge ther With usual penal ty p r o 
vided for in the Act ; secondly, it is objected tha t the j u d g m e n t 
of the lower Appellate Court is whol ly unin te l l ig ib le , and is 
con t ra ry to the te rms of sect ion 559 of the Civil P r o c e d u r e 
Code ; and thirdly, that wi th reference to the p a y m e n t said to 
have been made to Shujaat Ali , t he J u d g e w a s w r o n ^ in d i s 
miss ing the appeal on the g r o u n d tha t Shujaa t Ali w a s no t 
au thor ized to receive rents for t h e plaintiff. 

W i t h r ega rd to the first objection, the special appel lant 
appears to be in e r ro r in suppos ing that the J u d g e 
could have rectified the w a n t of s tamps on the rece ip ts . Sec
t ion 17 of the S tamp Act does undoubtedly say that d o c u 
m e n t s may be s tamped on payment in to Cour t of the p r o p e r 
a m o u n t of s t amp du ty . Bnt this section refers d is t inct ly to 
documen t s which are requi red to be s tamped u n d e r section 15 
of the Act, those namely which were a l ready stam.ned, but had 
been executed on paper insufficently s t amped . T h e r e is no 
section of the Act which provides for the recept ion of docu
ments which have not been s tamped at all ; such documents 
o u ^ h t n o t to be received as evidence. Section 130 of Act V] 11. 

•of 1859 is m u c h to the s a m e effect. It also provides for t h e 
payment of s tamp du ty on papers insuff ic ient ly s tamped, but 

d o e s not allow documents which have not been s tamped at all 
to be so received. 
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But wi th regard to the first part of the objection, we think , S f ! q 

t ha t the special appel lant ' s contention is correct . Sect ion 350, U U J )

S L N C 

Act VII I of 1856, dist inct ly lays down tha t no decree shall be »AD AMAM 
reversed or modified, nor shall any case be r emanded to the 
lower Court on account of any defect, e r ror , or i r r egu la r i t y , 
w h i c h defect, e r ro r , or i r regular i ty does not affect the mer i t s 
of the case or the jurisdict ion of the Court . In this case it is 
qui te clear that the w a n t of s tamps on the receipts canno t affect 
e i ther the mer i ts of tho case or the jur isdict ion of the C o u r t ; 
and therefore w e are of opinion tha t , a l though those receipts 
m igh t have been very properly rejected by the first Court , sti l l , 
be ing filed and accepted as evidence, the J u d g e w a s bound to 
consider t h e m as evidence in t h e case. 

There seems to be no reason to interfere wi th t h e J u d g e ' s 
decision on the second g r o u n d u r g e d in special appeal . 

W i t h r e ga rd t o the th i rd g round , tha t is. the al leged p a y m e n t 
m a d e to Shujaat Ali, we th ink that the J u d g e was in e r r o r . 
It was never denied by the plaintiff that Shujaat Ali w a s his 
servant , and it w a s never alleged that this person had no 
r igh t to receive ren ts for his mas te r ; and we th ink , therefore, 
t h a t t h e defendant is enti t led to the benefit of h a v i n g pa id 
the s u m of rupees 55 to Shujaat Ali, on behalf of his mas t e r 
the plaintiff. 

The case m u s t be remanded to the J u d g e , in order lhat h e 
m a y take into considera t ion t h e evidence of the receipts , and 
pass a fresh decision w i th reference to the r e m a r k s m a d e in 
this j u d g m e n t . 

Costs wil l follow the resul t . 




