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remanded to him, in order that it may be tried and decided 1869

anew with reference to the above remarks. TEA:GA ;’)AZJC
AN DAS
The appellants will get their costs of this appeal. S
ARUDA

Mouax Roy
JacksoN, J.—I concur in the remarks of Mr. Justice Male- Cnownamy.

pherson, and in remanding the case for a fresh decision.

Before Sir Barnes Peacock, Ki., Chief Justice, and Mr. Justice Mitter,

MOIIA‘\I CHAND KANDU (Pr.usTirs o. AZIM KAZI CHHOWKI- 4860
DAR (Dm«E\*D\\T * Inne 12

Suit against the Representatives of a Deceased Person—Limitation.

Where the dofendants in a suit died bafore the plaint against him was flled,
and the suit was somelime after carried on against his representatives, the time
during which the suit was being prosecuted bnnd Ade against the dead man, may
be deducted in calculating the period of limitation againsgi his representatives. s 186
ce als
- . > A
Tue following case was submitted by the Judge of Small 81 * 1

Cause Court of Jessore for the opinion of the High Court :—

«This wasanaction broughtonabond alleged to have heen exe-
cuted by the defendant onthe 29th Falgun 1271, corresponding
with 11th March 1865, for rupees 11, re-payable with interest at
37y per cent. per annum in Magh 1272, corresponding with
February 1866.

““Theplaint was filed onthe 8th February instant,and the trial
was fixed for the 24th or 14th Falgun 1273, on which day it
appeared, from the evidence of the pzon who went to serve the
summons, that the defendant had died about a year before the
filing of the plaint, and the plainti{f’s pleader thereupon applied
to the Court under section 104, Act VIII. of 1859, to substitute
the legal representatives ag defendants, but this [ refused to do,
as it appeared *to me that the suit would be barred as againsg
them under the ruling in the case of Rajkishoree Dassee v.
Bodunchunder Shaha {1).

 Ttis urged bhythoe plaintiff’s pleader, thatas his client wasnot
aware that the defendant had died before the filing of theplaint,
* Reference from the Judge of the Small Cause Court of Jessoree
(I, 6 W, R.,298.
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4859 the Courtshould comply with the application, and that the suit-
Monas Craxo ought not to be held barred by lapse of time against the legal.”

Kanoy

Azt Kazt
CROWKIDAR.

representatives, as it was originally brought against the defend-
ant within the period of limitation.

1 find that the casc of Sreekishen Chowdhry v. Ramkisto
Bhuttacharjee (1), supports the contention of the pleader
as in that case it was held by Loca and Grover, J3J.,
that the suit against the heirs of the decree-holder, substi~
tuted as delendants, was not barred by lapse of time, as it
was originally brought withinthe period of limtilation against
the deerec-holder, of whose death vlaintilf {irst learnt the news
from the return made to the summons; and they drew a distine-
tion between that case and the case of Rajkishoree Dassee v.
Bodunchunder Shaha (2) on the ground that in the latter case
the party substituted was not the heir of the party originally
sued when the eause of action accrued.

< 1f.it be held, that, when a person is substituted or added as
a defendant under section 73 of Act VI, of 1839, the suitis
commenced against that person at thetime he is made a defend-
ant and not before, a similar reasoning is applicable to partics
made defendants under section 104, and there seems to me to be
no warrant for allowing such insertion to have retrospective
effect, as it appears to me that sections 99 to 10% of Act VIIT
of 1859 contemplate the case of parties who, being alive at the
time of the filing of the plaint, die subsequently to its filing,
and do not embrace a case like the present. I therefore think
that the decision in Rojkishoree Dassee v. Bodunchunder Shaha
(2) must govern the case.

1 also find that, in the case of The representatives of Girendro
Nath Tagore v. Hurro Nath Roy (3), it was held by BavLey
and Macpurrsoxn, JI., that when a suit is instituted, and a
decree is passed against a person who was dead at the time
the suit wasinstituted, the decree cannot be executed against
his lezul representatives, as section 210 of Act VII. of 183
contemplates only the case of a person who, being alive when
th> deer e is  passed, dies before exceution has been
fw'lylal.”

(1) 10W. R., 3iT. (26 W. R., 208. (3110 W. R., 453.
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The opinion of the High Court was delivered by _ A
Mouan- CHAND
Pracock, C. J.—We are of opinion thatthe defontdant inthe  Faveu

original suit having died before the filing of the plaint against Arw Kz
him, the Court had no jurisdiction to decide upon thecase. I*nder (OB
these circumstances the time during which the suit was bing
prosecuted bond fide and with due diligence against the dead man,
may he deducted in calculating the period of limitation azainst
hisrepresentatives, 1t will be for the Judge to determine whether
the plaintiff was suing the deceased bond fide and with due dili-  +
gence, or whether he was wanting in due care and caution in
not ascertaining whetherthe partyagainst whom he was pro-
ceeding was dead.

The case of Rajkishoree Dassee v. Bodunchunder Shaha (1)

is not applicable to case like the present.
1869

— June 15,
Before Mr. Justice Kemp and Mr. Justice Glover.

LALJT SING (DeErFENDANT) v. SYAD AKRAM SER AND OTHERS
(PLaINTIFFS. ¥

Admission vf Unstamped Document in  Evidence—Rejection on Appeal— Payment of
Penalty—Act X. of 1862, ss. 13, 1T—A4Act VIIL. of 1859, &, 336.

When the Couri of first instance adwmitted without objection unstamped re-
ceipts in evidence, but the Judge on appaal rejecled the docuancnls and reversed
ihe  decision of the lower doact, sedd, that the  docuaaizaws once  received
withoul objection were wrongly rejected, aand the detision below wrongly
reverscd on appeal, as the irecgulantly was not one alleciing the merits of bhe
case under sceetion #3d, Ack VUL of 1809 and thal the Courl had no power to
receive the docaments on pay.mznt of he stanp daly and pénaity under seclion
47, Acy X, 1862, .

Section 17 of Act X, of 1862 only applies to the reception of documents undor
section 13, which have besn  insuflicicntly stamped, not to documants ou which
there is no stagp. Such docum:nis should not be received al all,

Baboos Gopal Lal Mitter and Him Chandra Banerjee for
appellant.

Munshi Mohammed Yusaff for respondents.

* Spacial Appeal, No. 563 of 786), from a docree of the Jylzo of Paina, dated
the 18,0 Docemmber 1833, afidraing o« decres of th s Deputy Collestor of taut  district,
dated the 6th october 1868,

(1} 6 W. R., 208,
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