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Before Sir Barnes Peacock, Kt., Chief Justice, ami Mr. Justice Mitter. 

MOHAN CHAND KANDU T i . U N T I F K V. AZ1M KAZI C H O W K I - \m 
D A R ( D E F E N D A N T . * I N N E 1 2 

Suit against the Representatives of a Deceased Person—Limitation. 
Where the defendants in a suit died before the plaint against him was filed, 

and the suit was sometime after carried on against his representatives, the time 
during which the suit was being prosecuted bond fide against the dead man, may 
ba deducted in calculating the period of limitation against his representatives. 

See also 
T H E fol lowing case was submit ted by the J u d g e of Smal l 1 3 B L ' p 

Cause Cour t of Jessore for the opinion of the High Cour t :— 
" T h i s w a s a n action b r o u g h t on abond alleged to have been exe

cu ted by the defendant on the 29 thFu lgun 1271, co r r e spond ing 
w i t h 11th March 1865, for rupees 11, re-payable wi th i n t e r e s t a t 
37% per cent , per a n n u m in Magh I27"2, corresponding wi th 
F e b r u a r y 1866. 

' ' The p la in t was filed o n t h e 8th Feb rua ry ins tant , and the t r ia l 
w a s fixed for the 24th o r 14th Fa lgun 1275, on which day it 
appeared , from the evidence of the peon w h o wen t to serve the 
s u m m o n s , tha t t h e defendant had died about a year before t h e 
filing of the p la in t , and the plaintiff s pleader thereupon applied 
to the Court u n d e r section 104, A c t V I I I . of 1859, to subs t i tu te 
t h e legal representa t ives as defendants , but this I refused to do, 
as it appeared t o me chat the suit would be ba r r ed as aga in s t 
t h e m unde r the r u l i n g in the case of Rajkishoree Dassee v. 
Bodunchunder Shaha ( I) . 

'• I t i s u r g e d b y tha plaintiff 's p leader , tha t as his client was not 
a w a r e t ha t the defendant had died before the filing of t h e p l a i n t , 

* Reference from the Judge of the Small Cause Court of Jesv>re» 

[l] 0 \Y. R.,2f)8. 

r e m a n d e d to h im, in o rde r that it may he t r ied and decided 1809 
a n e w wi th reference to the above r emarks . TJASU* NAKA-

VAN DAS 
The appel lants will get their costs of th is appeal . v. 

MOHAN ROV 

JACKSON, J . — I concur in the r emarks of Mr. Just ice Ma*c- CHOWDHKV. ' 

pher son , and in r e m a n d i n g the case for a fresh decision. 



2U ''HIGH COURT OF JUDICATURE, CALCUTTA [B. T . R. 

t h e Court should comply wi th the appl icat ion, and that the sui t -
MOHAN CHAND ough t not to be held bar red by lapse of t ime aga ins t the lega l . 

K A T representatives, as it was or iginal ly b r o u g h t agains t the defend-
CKOWKI^O. a n t within the period of l imi ta t ion, 

" 1 find tha t the case of Srcekishen Chowdhrij v . Ramkisto 
Bhultacharjee (1), suppor t s tbe content ion of the p leader ' 
as in tha t case it was held by LOCH and GLOVER, J J . , 

tha t the suit agains t the heirs of the decree-holder , subs t i 
tuted as defendants, was not ba r red by lapse of t ime, as it 
was originally b rough t w i t h i n t h e period of l imitation agains t 
the decree-holder, ofwho^o dea th plaintiff first learnt the news 
from the re tu rn made to the s u m m o n s ; and they d r e w a d is t inc
tion be tween that case and the case of Rajkishoree Dame v. 
Bodunchunder Shaha (2) on the g r o u n d tha t in the lat ter case 
the party subst i tuted was not tho heir of the par ty o r ig ina l ly 
sued when the cause of action acc rued . 

" If-it be held, that , w h e n a person is subs t i tu ted or added a s 
a defendant under section 73 of Act VI11. of 1859, t h e sui t is 
commenced against tha t person at t h e t i m e he is m a d e a defend
ant and not before, a s imilar r eason ing is applicable to par t ies 
made defendants u n d e r section 104, and there seems to me to be 
no w a r r a n t for a l lowing such inser t ion to have re t rospect ive 
effect, as it appears to m e that sect ions 99 to 10 i of Act VII I 
of 1859 contemplate the case of par t ies w h o , being alive at t h e 
t ime of the filing of the plaint , die subsequent ly to its filing, 
and do not embrace a case l ike the present . I therefore t h i n k 
tha t the decision in Rajkishoree Dassee v. Bodunchunder Shaha 
(2) m u s t govern the case . 

" I also find that , in the case of The representatives of Girendro 
Nath Tagorc v. Hurro Nath Roy (3), it w a s held by B A Y L E Y 
and MACPHERSON, J J . , tha t w h e n a su i t is ins t i tu ted , and a 
decree is passed agains t a person who w a s dead at t h e t i m e 
the suit was inst i tuted, the decree cannot bo executed aga in s t 
his legal representa t ives , as section 21 f> of Act V I I I . of 1859 
contempla tes only the case of a person w h o , b e i n g alive w h e n 
t h i di cr e ^is passed, dies before execut ion has b e e n 
f u ' l y l a l . " 

W 10W. It., 3:7. (2) 0 W. It., 298. [3] 10 W. R., 453. 
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The opinion of the High Court was de l ivered by 
MOHAN (.HA.Vi) 

P E A C O C K , 0 . J . — W e are of opinion tha t the defendant in the K a ™ u 

original sui t h a v i n g died before the filing of the p la int a g a i n s t A/.™ KAZI 

h i m , tlie Court had no jur isdict ion to decide upon the case . I ' n d e r 
these c i rcumstances the t ime du r ing which the suit w a s b >ing 
prosecuted bond fide and wi th due dil igence against tbe dead m a n , 
m a y b e deducted in calcula t ing the period of l imi ta t ion aga ins t 
h i s representa t ives . It will be for the Judge to de te rmine whether-
the plaintiff w a s su ing the deceased bond fide and wi th due dil i
gence, or w h e t h e r he was w a n t i n g in due care and caut ion in 
n o t a s c e r t a i n i n g w h e t h e r t h e p a r t y a g a i n s t w h o m he w a s p r o 
ceed ing w a s dead. 

The case of Rajkkhoree Dasseex. Bodunchunder Shaha (1) 
i s not appl icable to case like the present . 

18R0 
June io. 

Before Mr. Justice Kemp and Mr. Justice Glover. 

L A L J I S I N G (DEFENDANT) V. S Y A D AKRAM S E R A N D OTHERS 
( P L A I N T I F F S . ) * 

Admission vf Unstamped Document in Evidence—Rejection on Appeal— Payment of 
Penalty—Act X. of mi. ss. 15, M—Act Vlll. of 18(39, «. 336. 

When the Couri of first instance admitted without objection unstamped re
ceipts iu evidence, but the Judge on appeal rejected Hie documents and reversed 
tlie decision of tlie lower Oeart, heul, Hut tlie doea.iie.us once received 
without objection were wrongly rejected, and the decisiou below wrongly 
reversed on appeal, as the irregularity was uot one affecting tho merits of Hie 
case under section :i-iJ, Act Vlll. of 18o9 ; aud thai the Court had no power t<> 
receive the docjments ou payment of tlie stamp duly and penalty under section 
17, Act X. 16oJ. 

Section 17 of Act X. of 1862 only applies to the reception of documents Under 
section 15, which have beeu insurticieiitly stamped, not to documents ou which 
there is uo slaujp. Such documents should not be received al all. 

Baboos Gopal Lal Mitter and Him Chandra Banerjee for 
appe l l an t . 

Munshi Mohammed Yasaff for r e s p o n d e n t s . 

* Special Appeal, No. 563 of '86 \ from a decree of the .nj.l?? or Patna, dated 
the 18.li Deeember 1818, alarming a deeree of th j Deputy Collector of taat district, 
daled the (ith October 1868. 

It! 6 \Y. 11.. 298, 
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