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Before Mr, Justice Macpherson and Mr, Justice H. Jackson, 
1*6» 

— G A N G A N A R A Y A N D A S AND OTHERS ( D E F E N D A N T S ^ . S A R O D A . 
Y M O H A N R O Y C H O W D H R Y ( P L A I N T I F F . ; * 

Suit for Rent—Co-Sharers—Enhancement—Proof of Receip ts. 

A landlord, one of several co-shares cannot sue a tenant of the joint estate for 
his separate share ef the rent, uuless the tenant has paid or agreed to pay to* him: 
separately. 

In decreeing enhanced rent, it is necessary to specify distinctly on which of the 
grounds stated in the plaint enhancement is allowed. 

To prove receipts it is not necessary to produce the writer of them. The ryot 
can prove his own receipts 

Baboo Mohendra Lai Shome and Kedar Nath Chatter-jet for 
appellants. 

Baboo Srinath Das and Ramesh Chandra Mitter for respon
dent. 

THE facts are sufficiently set out in the judgment of 

MACPHERSON, J .—I think that this case ought to be remand
ed in order that it may be tried de novo by the Judge, whose 
present decision is in various respects defective, The plaintiff 
sues as one of several joint proprietors to recover a certain 

* Special Appeal, No. 102 of 1869, from a decree of the Officiating Judge of 
Htmgporc, dated the !8th November 1868, affirming a decree of the Deputy Collec
tor of that district, dated29th July 1868. 

" mokurrari istemrari" lease protected for ever a tenant from 
enhancement; they say, " i f it can be shown that the defendants' 
sub-tenure is a'mokurrari istemrari' there is an end of the 
matter." 

I refer to this case merely because it was made use of in the 
argument before us . 

I would reverse the decision of the Additional Judge and 
restore that of the Sudder Ameen, with co . t so f all Courts on the 
special respondents. 

KEMP, J . — I concur in this judgment. 
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propor t ion of rent w h i c h lie says is payable by the, defendants . 
in respect of l ands occupied by them. The co-share r s are not A YAN D** 

part ies to the sui t . The defendants have t h r o u g h o u t pleaded SABODA 
t ha t as the plaintiff ho lds this proper ty jointly w i t h o thers MOHAN ROY 

the p r e s e n t suit is bad in the absence of the co-sharers . u i e 
first Cour t he ld t ha t the propr ie tors were in the habit of m a k i n g 

collect ions separa te ly , and therefore that, the suit would lie. 
The J u d g e upon this par t of the case s imply says : — " There 

" is no doub t about the extent of the plaintiff's i n t e r e s t ; and 
the re a re several precedents to the effect tha t a shareholder 

" can sue to enhance the rent, if his share is definitely k n o w n 
1 ' and his title is not contes ted." The law, as laid d o w n by the 
J u d g j here , is correct only toa certain extent. If the plaintiff 
can prove t ha t the defendants have heretofore recongnized h i m 
as be ing the propr ie tor of a par t icular share of the proper ty , 
and have paid to h im separately a cer ta in propor t ion of tho 
r e n t , t hen no doubt the suit wil l lie agains t t hem, w i t h o u t the 
o ther joint p ropr ie tors being made par t ies . But , unless the 
plaintiff ei ther proves that tho defendants have paid their r e n t 
to h i m separa te ly , or proves an express ag reemen t on the i r 
pa r t to pay to h im separately, the suit will not lie in the absence 
of the o ther sha reho lde r s . The Judge mus t consider carefully 
w h a t the facts a re w i th reference to this par t of the case. 

The next point on wh ich the j u d g m e n t of the lower Appel late 
Cour t is defective is as to the reasons for which , in thc Cour t ' s 
opinion, the defendants a re liable to pay rent at an enhanced 
ra te for the year 1274. The defendants denying their l iabi l ty 
to have their r en t s enhanced , the j udgmen t should say dist inct ly 
on w h i c h of the g r o u n d s on which enchancement is claimed by t h e 
plaintiff tbe enchancemen t is decreed. It is not enough for the 
lower Court to find general ly that the plaintiff is enti t led to 
r en t at an enchanced r a t e ; there mus t be a distinct finding as . 
to the g round on w h i c h he is so enti t led. 

W i t h reference to the content ion of the defendants tha t they 
have a r i gh t of occupancy, it appears to me that the J u d g e has 
qui te misconceived the na tu re of the evidence necessary to b e 
a d d u c e d by the defendants in order to prove certain dakhilas 
a n d other documents put in by them. The Judge says : — " I 

48 " 
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" a m obliged to concur wi th the Deputy Collector tha t the 
" receipts filed are not proper ly proved by the the best evidence 
" i. e., that of the wr i t e r s , w h e n alive in all c a s e s . " The J u d g e 
apparently labors unde r the impress ion that , w h e n t h e w r i t e r of 
a document is alive, the documen t cannot bo proved save by 
the evidence of tha t w r i t e r ; at a n y ra te , tha t it is the duty of 
the person w h o propounds the documen t to brin<r the w r i t e r 
before the Court . But there m a y be m a n y people w h o can 
prove a document quite as well as the w r i t e r of i t ; and a p e r 
son w h o wishes to put a documen t in evidence is unde r no sor t 
of obligation to call the wr i t e r as his w i tness , if he has any 
other sufficient means of p r o v i n g w h a t he w a n t s . 

In the case of a receipt g ran ted to a ryot , w h e t h e r t h e w r i t e r 
of the receipt be or be not alive or producib le , it w o u l d heprimd 
facie qui te sufficient if the ryot were to depose tha t he himself,, 
on paying his rent , had received the receipt from the z e m i n d a r ' * 
gomas ta to w h o m he paid his ren t , and tha t the g o m a s t a 
gave it to him, saying that it was a receipt for the r en t so paid . 
So also it would be sufficient if he s w o r e he saw the z e m i n d a r 
or gomas ta sign the receipt, or if he w e r e to p roduce a w i tn e s s 
(by which t e rm I do not mean one w h o s e n a m e appears in t h o 
documen t as at test ing its execution) w h o deposed that the receip t 
w a s wr i t t en and signed by the gomasta in his presence. T h e 
evidence of the wr i t e r of a paper is not necessar i ly a n y b e t t e r 
evidence than would be tha t of other persons w h o can of the i r 
o w n knowledge speak to such facts as wil l satisfy the Court tha t 
the documen t is really w h a t it purpor t s to be . 

The lower Appellate Court does not seem to have who l ly d i s 
credited the documents produced by the defendants . On t h e 
•contrary the J n d g e s a y s : — " I do not ent i re ly c o n c u r w i t h 
" the Deputy Collector in his r e m a r k s on the dakhilas * * * 
" they are s imply not p roved . " It appears to me therefore that, 
t he Court mus t , in r e - t ry ing the case, be very careful to see t ha t 
it does notre ject , as be ing unsuppor ted by evidence, documen t s 
wh ich are , in fact, supported by good legal evidence : of t h e 
weight to be a t t ached to the evidence before h im , the J u d g e 
wil l , of course , form his own opinion. 

The j udgmen t of the J u d g e is reversed , and t h e case is 



VOL. III.] A P P E L L A T E JURI•DICTION'—CIVIL. ' 233 

Before Sir Barnes Peacock, Kt., Chief Justice, ami Mr. Justice Mitter. 

MOHAN CHAND KANDU T i . U N T I F K V. AZ1M KAZI C H O W K I - \m 
D A R ( D E F E N D A N T . * I N N E 1 2 

Suit against the Representatives of a Deceased Person—Limitation. 
Where the defendants in a suit died before the plaint against him was filed, 

and the suit was sometime after carried on against his representatives, the time 
during which the suit was being prosecuted bond fide against the dead man, may 
ba deducted in calculating the period of limitation against his representatives. 

See also 
T H E fol lowing case was submit ted by the J u d g e of Smal l 1 3 B L ' p 

Cause Cour t of Jessore for the opinion of the High Cour t :— 
" T h i s w a s a n action b r o u g h t on abond alleged to have been exe

cu ted by the defendant on the 29 thFu lgun 1271, co r r e spond ing 
w i t h 11th March 1865, for rupees 11, re-payable wi th i n t e r e s t a t 
37% per cent , per a n n u m in Magh I27"2, corresponding wi th 
F e b r u a r y 1866. 

' ' The p la in t was filed o n t h e 8th Feb rua ry ins tant , and the t r ia l 
w a s fixed for the 24th o r 14th Fa lgun 1275, on which day it 
appeared , from the evidence of the peon w h o wen t to serve the 
s u m m o n s , tha t t h e defendant had died about a year before t h e 
filing of the p la in t , and the plaintiff s pleader thereupon applied 
to the Court u n d e r section 104, A c t V I I I . of 1859, to subs t i tu te 
t h e legal representa t ives as defendants , but this I refused to do, 
as it appeared t o me chat the suit would be ba r r ed as aga in s t 
t h e m unde r the r u l i n g in the case of Rajkishoree Dassee v. 
Bodunchunder Shaha ( I) . 

'• I t i s u r g e d b y tha plaintiff 's p leader , tha t as his client was not 
a w a r e t ha t the defendant had died before the filing of t h e p l a i n t , 

* Reference from the Judge of the Small Cause Court of Jesv>re» 

[l] 0 \Y. R.,2f)8. 

r e m a n d e d to h im, in o rde r that it may he t r ied and decided 1809 
a n e w wi th reference to the above r emarks . TJASU* NAKA-

VAN DAS 
The appel lants will get their costs of th is appeal . v. 

MOHAN ROV 

JACKSON, J . — I concur in the r emarks of Mr. Just ice Ma*c- CHOWDHKV. ' 

pher son , and in r e m a n d i n g the case for a fresh decision. 




