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Before Mr. Justice Kemp and Mr. Justice Clover. 

MUSSAMAT LAKHU K O W A R (ONE OF THE DEFENDANTS) V. 
ROY H A R I K R I S H N A SING ( P L I N A T I F F . ) * 

Mokurrari Istemrari—Hereditary Title—Construction of Patta. 

The words " mokurrari istemrari," contained in a potta, must be taken ia them 
selves to convey an hereditary right in perpetuity. 

T H I S w a s a suit b rough t in the Court of the S u d d e r A m e e n 
of Tirhoot, for possession of certain land and for mesne profi ts 
d u r i n g the t ime of the possession by the defendant , since t h e 
dea th of her husband, Ta ikna rayan S ing , w h o held u n d e r a 
*' mokur ra r i i s t emara r i " pat ta dated 17th Apri l 1855. The plain
tiff sued as representat ive and successor of the or iginal g r a n 
to r of the pat ta . He alleged tha t the m o k u r r a r i pat ta was only 
a life-tenure, exist ing du r ing the life of Ta iknarayan S i n g . 
T h e defendants alleged it was an heredi ta ry tenure in perpetu i ty . 
T h e Sudder Ameen, on the g r o u n d tha t t h e w o r d " i s t emrar i ' 
mean t " perpe tu i ty ," and no th ing e l s e , dismissed the plaintiff's 
su i t . He said, tha t though it w a s c u s t o m a r y in pa t tas after t h e 
w o r d s ' 1 mokur ra r i i s temrar i ' ' to use the t e rms ' ' from genera t ion 
to generat ion and offspring to offspr ing, ' ' ye t these w o r d s w e r e 
only used to give force to t h e w o r d s " i s t e m r a r i "or " p e r p e t u i t y , " 
a n d not to show the actual m e a n i n g of the w o r d . In the present 
case he observed : " The use of the w o r d s ' he w h o s tands in 
" my place , ' indicated perpetui ty , tha t is to say he w h o s t ands 
" in the room of the grantee of the pat ta wi l l fulfill the cond i -
" t ions of the pat ta , and had the pat ta been only for life, the u s e 
*' of these w o r d s wou ld have conveyed n o s e n s e . " 

On appeal to the Addit ional J u d g e of Tirhoot , t he S u d d e r 
Ameen ' s decision w a s reversed. T h e lower Appel late Cour t 
referred to Musst. Ameerunissa Begum v . Maharaja Hitnarayan 
Singh (1), and finding as a fact tha t no in tent ion to m a k e 

* Special Appeal, No. ZZ2S of 1868, rrom a decree of the Additional Judge or 
Tirhoot, dated the 8th September 1868, reversing a decree of the Sudder Ameen of 
that district, dated tho 31st January 1868. 
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t h e lease one in perpetui ty had been proved, held t h a t , in the _ * ^ 6 9 . _ 
absence of any w o r d s denot ing that the lease w a s to be h e r e d i - MJ^ S*H

M,,U T 

t a r y it m u s t be held to be a lease for the life of t h e g r an t ee . A KOWAR 
decree w a s therefore given in favor of the plaintiff. Rov HARI 

T h e defendant appealed to the High Court , w h e r e the ques t ion SING. 

was ent irely as to the force of the words " mokur ra r i i s t e m r a r i . " 

Mr. R. T . Allan and Baboo Debendra Narayan Bose for 
Appellants. 

Mr. C. Gregory for respondents . 

GLOVER , J .—This is a suit to set aside a m o k u r r a r i pa t ta 
g r a n t e d to t h e h u s b a n d of the defendant by the then propr ie t ress 
of the es ta te , Mussamut Tahimunnissa , on the g round tha t 
t h e lease conveyed ouly a life-interest to the grantee Ta ikna rayan . 
T h e plaintiff is the purchase r of Mussamut Tah imunnis sa ' s r i g h t s 

in the es ta te . 
The S u d d e r Ameen , Moulvie W a h a d u d i n , held that the 

pa t ta gave an he r edi tary r igh t to hold at a fixed ra te of rent , a n d 
d ismissed the plaintiff's s u i t ; but the Additional J u d g e on appeal 
considered tha t the re be ing no proof of intention, the absence of 
a n y direct w o r d s convey ing heredi tary r ight was fatal to tho 
defendant ' s c la im. He relied upon a decision of the Suddor 
D e w a n n y Adawlu t in the case of Musst. Ameeruunissa Begum v . 
Maharaja Hitnarayan Singh ( l ) ,and gave plaintiff a decree for p o s 
session. 

The only point for considerat ion in special appeal is the c o n 
s t ruc t ion of the defendant ' s pa t ta . It is contended on her behalf 
tha t the Additionl J u d g e has misconstrued it, and tha t t h e r e 
w a s evidence of the g r an to r ' s intent ion to give the lease in p e r 
pe tu i ty , w h i c h t h e lower Appellate Court m i sunde r s tood . 

The last port ion of this objection may, I t h i nk , be pu t a s i d e 
from ou r considerat ion, as it is quite clear from the receipt wh ich 
w a s read to us , t h a t t h e ren t received by the plaintiff from t h e 
son of the or iginal g ran tee , w a s for a period when the f a t h e r 

w a s alive ; so that no inference c a n be d r a w n from the c i r c u m 
s tance favorable to the special appel lan t . • 
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1869 Then as to the meaning of the pat ta . The words used a r e 
"LAKI'UJ11' " mokur ra r i i s t emra r i j ' ' and it is u rged tha t these w o r d s a r e 

KOWAR sufficiently large to include an heredi ta ry grunt at fixed r a t e s . 
R«v H'ARI The case of Munorunjun Singh v. Raja Lelanund Singh [\) is 

h'ois^x quoted in snpport of the content ion wi th reference to the g r o u n d s 
of the Additional Judge ' s decision. 

« 

1 do rtqt unders tand that a Divisional Bench of this Cour t i s 

in any w a y bound by a decision of the late Court of Sudder 
Dewanny Adawlut , or that if We held a different opinion t o 
that expressed in a former j u d g m e n t of tha t Cour t We shuold be 
obliged to refer the question to a Fu l l Rench. In the present 
case moreover the question is the p rope r cons t ruc t ion of a docu
men t ; in answer ing which , w e a re not , I apprehend , h o u n d by 
any decision wha teve r of the Sudder Court , or of this Cour t . 

It m u s t not be forgotten moreover that t he case of Musst-
Ameerunnissd Begum v. Maharaja Hitnaragan Singh (2) decided 
by the Judges of the Sudder A d a w l u t , w a s a very peculiar one, 
and proceeded to a considerable extent at least on ev idence , 
which tended to qualify the word ing of the pat ta and to s h o w 
that it was not intended to convey a n heredi ta ry t i t le. The lea rn
ed Judges of the Sudder Court say in the i r j u d g m e n t , page- 655:-
" The defendant 's plea, w h e n read in the l ight of this documen t 
(a letter from the gran tee compla in ing that the t e rms of h i s 
pat ta were not sufficiently e x p l i c i t ) " seems to have no good 
foundat ion. 

It appears therefore t i n t the decision w e n t not s") m u c h OT. 
the fact the worr 's " mokurrari i s t emra r i " were not per se 

sufficient to give heredi ta ry title as on other a t t endan t c i r c u m -
s tanc s which showed what the grantor's in tent ions w e r e at t he 
t i m e the lease w a s given, and that t he gran tee w a s all 
a long cognizant of the Weakness of his t i t le. 

The case of Rajah Modenarain Singh v. Kantlal (3) proceeds on 
the assumpt ion tha t the Sudder Court had in p r ev ious case r u l 
ed that the absence of Words signifying " f r o m genera t ion to gener 
a t i o n " took awf:y from a mokur r a r i g r an t absolutely any c la im 

{ l ; 3 \ V R . , 8 t S. C . 5 W. li , , 101: W*. » A. 18:X$. 0 4 8 . 
13) S. n. A., 1859, 
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to. hold in pcrpotuni ty . For tho reasons stated above, I do not 
consider that a n y such broad rule was laid d o w n , and if it had 
been 1 should not be preparad to assent to the r u l i n g . 

Then as to the m e a n i n g of the words themselves . It c anno t , 
I imag ine , be for a m o m e n t contended that the w o r d s " m o 
k u r r a r i i s t emra r i " do not, in their lexicographical sense, m e a n 
*' some th ing that is fixed for ever . " No doubt there is a c u s 
tom which adds to these words " generat ion after genera t ion , ' " 
bu t this is by no means an universal cus tom, and the extra 
w o r d s a re e tymological ly r edundan t . Moreover if the pat ta 
w e r e mere ly for the life of the g ran tee , w h a t could be eas ier 
t han to say so, aud w h a t was the object of us ing w o r d s t ha t 
could be applied, in their o rd inary sense, only to he red i t a ry 
r i g h t s ? I should say, tha t w h e n a g ran tee holds unde r a 
pa t t a worded in this w a y he has at least m a d e out the ve ry 
s t ronges t prima facie case, and that the onus of showing t ha t 
by the cus tom of the district , pat tas conferr ing heredi tary title 
a lways conta ined and w e r e obliged to contain the w o r d s " b a -
fa rzandan" " nash in bayd nash in" or s imi la r p h r a s e s , w o u l d 
be heavi ly upon the person seeking to set aside the lease . 

In this case there is no evidence given as to any pa r t i cu la r 
cus tom, and w e m u s t fall on the words of the pat ta itself. 

Some stress was laid by the special appellant 's p leader on t h e 
w o r d s k a e m m o k a m , " " r ep resen ta t ive , " wh ich are found 
in the pat ta , but these appear to me to refer solely to the rupees 
h 11 paid as naza r or bonus for the g ran t of the lease, and do no t 
in any w a y indicate tha t after Ta ikna rayan ' s death he w a s to be 
succeeded quoad the lease by a n y o n e , or that the plaintiff r e 
ceived ren t from the g ran tee ' s son for any period subsequent to 
his father's dea th . 

It appears l o me therefore tha t in the absence of any ev idence 
on the par t of the special respondent to show tha t the g r a n t w a s 
one for life only, the- w o r d s m o k u r r a r i i s t emra r i " a re suffi
cient to m a k e that g r a n t h e r e d i t a r y . 

I do not th ink that the decision of the Pr ivy Council in the case 
of Dhunpul Singh, v. Goman Singh (1) applies to this case. I m a y 
r e m a r k however tha t their Lordsh ips seem to cons ide r tha t a 

IM 9 u . r<„ ;;. 
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Before Mr, Justice Macpherson and Mr, Justice H. Jackson, 
1*6» 

— G A N G A N A R A Y A N D A S AND OTHERS ( D E F E N D A N T S ^ . S A R O D A . 
Y M O H A N R O Y C H O W D H R Y ( P L A I N T I F F . ; * 

Suit for Rent—Co-Sharers—Enhancement—Proof of Receip ts. 

A landlord, one of several co-shares cannot sue a tenant of the joint estate for 
his separate share ef the rent, uuless the tenant has paid or agreed to pay to* him: 
separately. 

In decreeing enhanced rent, it is necessary to specify distinctly on which of the 
grounds stated in the plaint enhancement is allowed. 

To prove receipts it is not necessary to produce the writer of them. The ryot 
can prove his own receipts 

Baboo Mohendra Lai Shome and Kedar Nath Chatter-jet for 
appellants. 

Baboo Srinath Das and Ramesh Chandra Mitter for respon
dent. 

THE facts are sufficiently set out in the judgment of 

MACPHERSON, J .—I think that this case ought to be remand
ed in order that it may be tried de novo by the Judge, whose 
present decision is in various respects defective, The plaintiff 
sues as one of several joint proprietors to recover a certain 

* Special Appeal, No. 102 of 1869, from a decree of the Officiating Judge of 
Htmgporc, dated the !8th November 1868, affirming a decree of the Deputy Collec
tor of that district, dated29th July 1868. 

" mokurrari istemrari" lease protected for ever a tenant from 
enhancement; they say, " i f it can be shown that the defendants' 
sub-tenure is a'mokurrari istemrari' there is an end of the 
matter." 

I refer to this case merely because it was made use of in the 
argument before us . 

I would reverse the decision of the Additional Judge and 
restore that of the Sudder Ameen, with co . t so f all Courts on the 
special respondents. 

KEMP, J . — I concur in this judgment. 

. ' M L 
MUSSAWOT 

LAKHU 
KOWAR 

V. 
HOY HARI 
KRISHNA 




