
HIGH f OURT OF JUDICATURE, CALCUTTA [ P . L. R« 

Before Mr. Justice L. S. Jackson and Mr. Justice Markbxj. 

BIR CHANDRA ROY MAHAPATTAR ( P L A I N T I F F ) V . B W S I 
DHAR ROY MAHAPATTAR AND OTHERS (DEFENDANTS)* 

Admissibility of Evidence—Objection—Jurisdiction of Appellate Court—Sub
stitution of name on the Record. 

Where no objection hart been taken as to the admissibility of documentary evidence, 
viz. a decree, and other proceedings in regard to that decree had been made use of 
by the opposite party, an Appellate Court lias no jurisdiction to exclude it. 

Where a defendant allows without objection a purchaser of a plaintiffs interest in 
the suit to snbstitute his name on the record under an order of Court, he cannoi after
wards contend that the suit Is thereby abated. 

Baboo Hem Chandra Banerjee for appe l lan t . 

Baboos Mahendra Lai Shome and Mohendra Lai Miller for 
respondents . 

JACKSON, J .—This w a s a suit or iginal ly b r o u g h t by J a g -
eswar Roy Mahasat tar against D a m u d a r Das, and also aga ins t 
Bansi Dhar Roy and others , h i s al legat ion be ing that he , t h e 
plaintiff, and Bansi Dhar be ing jo in t ly entit led to cer ta in i m 
moveable proper ty , t ha t p roper ty had been a t tached in execut ion 
of a decree against Bansi Dhar a lone , and purchased b y the 
defndant Damudar , w h o after h is pu rchase had dispossessed 
the plaintiff, the plaintiff up to that t ime hav ing been in jo in t 
possession and enjoyment wi th Bansi Dhar . 

The defendant denied t ha t J ageswar had a n y in teres t in t h e 
proper ty , and al leged tha t it belonged to Bansi D h a r solely. 

Dur ing the progress of the suit , J a g e s w a r sold h is r igh t s t o 
Bir Chandra R o y ; and vtpon their jo in t appl icat ion, J a g e s w a r 
w a s taken off the record , and Bir C h a n d r a subs t i tu ted for h i m 
as plaintiff. 

The Moonsiff found in favor of the plaintiff, and decreed h i m 
possession of the disputed proper ty inclusive of bu i ld ings , t a n k s , 

* Special AppealifNo. 3275 of 1868, from a decree of the Subordinate Judge of Cut-
tack, dated tho 1 it'u December 1868, rwersiftg * decree of tbe Moonsiff of that district, 
dated the 3'st January 1868. 
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t r ees , etc. , and decreed also, tha t the auc t ion-sa le m a d e by the l 8 6 9 . 
b ro the r of J a g e s w a r be reversed, and the plaintiff do get his costs. B l R ^ " y N D R A 

Against th is decision the defendant D a m u d a r appealed . On MAHAPATTAR 

his appeal , t he Subord ina te Judge set aside the j u d g m e n t of the BA-<M DHAR 

Moonsiff. He decreed the appeal, and dismissed the plaintiff 's MAUM'ATTAR. 

sui t w i t h costs . 

The plaintiff n o w appeals specially, and contends that the 
j u d g m e n t of the lower Appellate Court is defective, inasmuch 
a s that Court s u m m a r i l y rejects, as inadmissible between these . 
par t ies , evidence which w a s not mere ly admissible but also con
clusive ; and because tha t Court has ent i rely omit ted to adver t 
to 'o the r evidence and c i rcumstauces , wh ich taken t o g e t h e r 
wi th tho evidence Which w a s rejected, would entit le the p la in
tiff to a decree . 

T h e | ev idence w h i c h the Subord ina te J u d g e declared to be 
inadmiss ib le , was a j u d g m e n t of the Pr incipal Sudder A m e e n , 
dated 24th Augus t 1865, in a suit between Bansi D h a r as p la in 
tiff and his eldest b ro ther Har iha r as defendant, the o ther b r o 
thers , as I under s t and , hav ing also been m a d e defendants , bu t 
as I suppose , pro forma defendants merely . The object of tha t 
sui t was to establish on behalf of Bansi Dhar his r igh t as m e m . 
ber of a jo int undivided Hindu family to Jone-fourth of the w h o l e 

es ta te left by t he i r f a the r . 

To Bansi Dhar ' s p la in t the eldest bro ther answered , that t h e 
p roper ty of their father was not regula ted as to its descent by 
t h e common Hindu l a w , but by a ku lacha r or family cus tom 
w h e r e b y the eldest b ro the r took the ent i re proper ty , and the 
v o u n g e r b ro the r s w e r e entitled only to ma in t enance ; and h e 
fur ther alleged tha t in conformity wi th tha t cus tom, the father 
had in his l ife-time executed a wi l l , whereby the bu lk of tho 
family p roper ty be ing given to the eldest brother , certain p r o 
per ty inc lud ing the proper ty n o w in dispute w a s assigned to 
Bansi D h a r and his u t e r ine b ro the r J ageswar . 

I n tha t sui t the wil l to w'hich the defendant referred w a s no t 
p roduced . He alleged that he could not produce ^ t , because it 
w a s in the custody of the plaintiff Bansi Dhar himself, w h o 

46 
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1869 w i t h a view to support h i s own pre tens ions in that sui t , conceal-
~7~ ed the will and kept it out of the w a y . 

BIB CHANDRA 1 •> 

ROY The Principal Sudder Ameen appears to have foun d in t h a t 
MAHAPATTAR c a s e - ^ j a ^ the facts w e r e as alleged by the defendant. He found 

B xSv , H A R family cus tom ; and he also found tha t the father h a d 
MAHAPATTAR e x e c u t e d the wil l as s ta ted . 

Now, in thc suit before us the plaintiff pu t in the j u d g m e n t of 
the Pr incipal Sudder Ameen in that case, and the defendant p u j 
in the decree and the evidence wh ich Bansi Dhar himself had 
given in that s u i t ; and it is the j u d g m e n t which the S u b o r d i 
na te J u d g e has now held to be inadmiss ib le in evidence, a n d 
not b inding in any shape on t h e defendant . 

It was in the first ins tance a rgued before us , tha t th is ev idence 
was not mere ly admissible, bu t conclusive. Conclusive it m a n i 
festly w a s n o t ; for this s imp le r eason tha t the issue r e g a r d i n g 
t h e will was not real ly a mater ia l issue in the first sui t . T h e 
mater ia l issue in that e s s e w a s , w h e t h e r the proper ty of Runsi 
Dhar ' s father devolved upon his sons according to the H indu 
l a w prevalent in tha t distr ict , or w a s governed by a pecu l i a r 
family custom. The c i rcumstance of a will m a d e by t h e 
father and acquiesced in by t h e sons in fur therance of tha t 
custom, m a k i n g provis ion by w a y of ma in tenance for t h e 
younge r sons, was no doubt a c i rcumstance in favour of t h e 
existence of tbe c u s t o m ; bn t it w a s not a separate ma te r i a l 
issue, the der terminat ion of wh ich would dispose at all of t ha t 
su i t as a whole 

It was contended by the respondent before us tha t the special 
appel lant had n o locus standi, and that in fact the sui t o u g h t 
to abate by reason of the or iginal plaintiff h a v i n g w i t h d a r w n 
from the sui t , the Court hav ing no power to subs t i tu te ano the r 
plaintiff in his room ; a n d in suppor t of this a r g u m e n t he referr 
ed to the case of Saheb Roy v. ChuniSlng (I). It is sufficient to 
say on that point, tha t a l though w h a t the Court did in respect of 
subs t i tu t ing the plaintiff was probably i r r e g u l a r , it was a n 
i r regular i ty wh ich was capable of be ing cured by the consent 
of the defendant, and that the defendant in this case did consent 
in the most empha t ic manne r . He not mere ly offered no opposi-

(119 W. IL, 187. 
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t ion to w h a t took place in the first Cour t , b u t h e actual ly 1 8 6 9 

appealed against t h e j u d g m e n t on the mer i t s , m a k i n g the s u b - t i l R K H y N D R A 

st i tuted plaintiff one of the respondents . MAHAPATTAR 

T h e quest ion then r ema ins w h e t h e r this was a lmiss ible . Qn
 Bans

rJ,!

y

1iar 

th is point , it is sufficient I t h ink , to say that the quest ion does MAHAPATTAR. 

not real ly ar ise he r e as a ques t ion of law. No doubt , if t h i s 
j u d g m e n t a lone had been tendered on behalf of the plaintiff, 
and had been then objected to by the defendant as inadmiss ib le , 
and if no other proceedings in the case had been produced , it 
w o u l d be a quest ion for the lower Appellate Court and for u s 
t o de te rmine , w h e t h e r or not it was admiss ible ; and the q u e s 
t ion a r i s i ng in tha t way , I th ink we should have been b o u n d , 
in accordance wi th the previous decisions of this Court , to hold 
t h a t it w a s not admiss ib le . 

But the ques t ion does not come before us in that way , because 
is w a s not objected to, and so far from its be ing objected to , other 
pa r t s of the proceedings in the very same sui t w e r e p u t in by t fro 
defendant himself. T h a t b e i n g s o , the plaintiff and the defendant 
h a v i n g respectively put in different por t ions of the p r o c e e d i n g s 
in that sui t , and hav ing referred to and hav ing buil t up a r g u 
m e n t s upon those different por t ions , I th ink the Subord ina te 
J u d g e w a s b o u n d to look at t hem all as evidence, and to m a k e 
u s e of t h e m for w h a t e v e r l ight they could t h r o w upon the facts 
of the case. T h a t be ing so, it is clear tha t there w a s also o t h e r 
evidence- There w a s t h e evidence on wh ich the Moonsiff had 
found in favour of the plaintiff tha t up to the per iod w h e n the 
defendant D a m u d a r m a d e his purchase the plaintiff had been 
in jo in t possession of this land wi th his b ro the r Bansi Dhar : 
a n d if t ha t w e r e so found, I th ink t ha t tha t wou ld be not only 
a c i rcumstance of itself in the plaintiff's favour, but it wou ld 
also assist t he Cour t mater ia l ly in c o m i n g to t h e conclus ion 
t h a t this p roper ty had descended by will ; because o the rwise it 
s eems to m e it w o u l d be impossible to account for a join 
possession over tha t p roper ty by only t w o out of four b ro the r s ' 
m e m b e r s of a jo int Hindu family. Tha t be ing the case, I t h i n k 
w e m u s t say tha t the Pr inc ipa l Sudde r Ameen ^as not fully 
adve r t ed to all the evidence in this case, and tha t c o n s e q u e n t l y 
tha case m u s t he r emanded to h im for fur ther cons idera t ion . 
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Before Mr. Justice Bayley and Mr, Justice Hobhouse. 

1869 RADHANATH D H U B I A N D M A H E S C H A N D R A D I I U R I ( D E F E N -

luhj 8 ~ DANTS) v. RAMGOB1ND P A L ( P L A I N T I F F . ; * 

^ct WW. of 1839, «. 3®t—Evidence—Witnesses called by loteer Appellate 
Court—Averment of Title—Deposition of Plaintiff 

tn a suit for possession of certain lands under ahowla tenure, khas possession 
of which for some generations was alleged, no special documentary title was 
set up in the plaint ; but one of the plaintiffs in his deposition referred tag 
title to a particular patta which he said had existed and had been lost in the time 
of bis grandfather. 

Two of the defendants were the zemindars of the talook in which the howla 
tenure was said to exist, and had transferred their proprietary right to the 
other two defendants. The zemindars did not defend the suit, and were no1-
examined in the Court of first instance. 

The lower Appellate Court " considered it necessary, for the proper decision 
of the case," to examine the zemindars, and relying mainly on their evidence, 
reversed thc decision of the Moonsiff, and gave a decree in favor of the 
plaintiff. Held, in appeal, that the lower Appellate Court had sufficiently re-

* Special Appeal, NO. 668 or 186D, rrom the decision of the Subordinate Judge 
of Dacca, dated the 15th August 1868, reversing a decision of the Moonsiff of that 

^ -Uriel, dated 30th November 1867. 

1 8 3 9 MARKBY, J .—I a m entirely of the same opinion. I base m y 
BIR CHANDRA j u d g m e n t as to the r e m a n d to the Subord ina te J u d g e to con-

ROY 

MAHAPATTAR skier this evidence, ent i rely on the same grounds as Mr. Jus t ice 
BANSI DHAR Jackson. I fully ag ree that accord ing to the decisions of this 

Court, which s i t t ing he re w e are bound to follow, w e should 
have been bound to hold that this documen t was not admiss ib le . 
If this j u d g m e n t or a n y pa r t of those proceedings had been 
objected to in the first ins tance by the par t ies , they m u s t have 
been rejected ; b u t the par t ies , each hav ing put in port ions of 
those proceedings and each having founded a r g u m e n t s in the i r 
o w n favour on those different por t ions of thc proceedings , they 
m a d e those proceedings evidence in this case. I th ink t h a t t h c 
par t ies had by their o w n conduct m a d e these proceedings evidence, 
and that the J u d g e w a s therefore w r o n g in not so considcrii g 
t h e m . I th ink, therefore, that we ought to r emand this c s ; 
in order that those proceedings m a y b e considered wi th t h e 
other evidence in thc case . 




