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Before Mr, Justice Bayley and Mr. Justice Hobhouse. 

KRISHNA CHANDRA CHUCKERBUTTY (ONE OF THE 
DEFENDANTS) V. KRISHNA CHA.NDRA BAN1K (PLAINTIFF. )* 

RiglU of Way—User, 

The finitinii that a right of way had been "formerlv" exercised is not a sufficient 
finding to indicate the length of time for which the right bad been exercised, and is 
therefore insufficient to prove a right of user. 

Krishna Mohan Mookerjee v. iagarnat) Boy iuyi (1) distinguished. 

Baboo Akh.il Chandra Sen for appel lant . 

Baboo Nalit Chandra Sen for respondent . 

BAYLEY , J . — W e are of opinion tha t t h e j u d g m e n t of tbe 
lower Appellate Court in this case mus t be reversed, and the 
case r emanded to that Court for re - t r i a l . 

The facts a re these :—The plaintiff sued for open ing a road 
by the removal of a cowshed buil t thereon by the defendant . 
The plaintiff alleged that he and the inmates of his family h a d 
a r igh tof user over the lands in suit . The defendant 's case w a s 
tha t over the land in suit the plaintiff never had any r ight ; t ha t 
the l ands in suit we re not of the charac ter stated by the plaintiff 
bu t w e r e par t ly ren t -pay ing and par t ly homestead lands , &c. , 
of defendants. Upon these pleadings the first Court pu t in issue 

W h e t h e r the path in suit had been in use from a long t i m e 
t h r o u g h t h e land in suit; and w h e t h e r the defendants have closed 
t h e s a m e ; and whe the r the path can be opened by des t roy ing 
t h e house raised by the defendant . ' ' The first Court found as a 
fact upon the evidence that the pa th Was ' ' formerly '' used by 
t h e inmates of the plaintiffs' house, and that the plaint i f fs caso 
w a s t rue , and the first Cour t accordingly decreed that t he 
plaintiff had a r ight of user over the lands in sui t . 

* Special Appeal, No. 445 of 1869, from a decree of the Subordinate Judge ot 
Tipperah, dated the 9th December 1868, affirming a decree of trie Moonsiff of that 
district, dated the 22nd August 1868. 
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„ Oil appeal to the lower Appellate Court tha i Court pu t in 
i ssue " Whether the path in suit was ' formerly' used by the 
plaintiff, respondent, and w h e t h e r the appel lant by erec t ing 
a house upon the pa th has closed and obstructed i t . " T h e 
lower Appellate Court proceeded upon the Ameen 's repor t as 
showing " tha t the plaintiff had a r i gh t to pass towards the 
south th rough the way in suit , w h i c h w a s a shor t c u t , " and 
.stating that it considere 1 the decision of tho Moonsiff correct , 
affirmed it. 

F r o m this decision the defendant appeals specially. H e 
abandons his first g round in the peti t ion of special appeal and 
does not press the second or the fourth g r o u n d . On the th i rd 
g round however he urges tha t t h e lower Appellate Court h a s 
not found whe the r the plaintiff bad such un in te r rup ted user as 
wou ld entitle hin to a decree, and tha t the Ameen's repor t does 
not prove a r ight of user to be wi th plaintiff. 

I am of opinion that the mere use of the w o r d " formerly" 
*TTC3T a s u s e a " b ° t h t h e Courts below, w i t h o u t any e x 

pression to indicate t h e length of t ime for wh ich the r igh t had 
been exercised is insufficient to prove legally a r igh t of user . 
I see no th ing in this te rm as used in the j u d g m e n t below, tha t 
m a y not be quite compat ib le w i t h t h e fact of an user for the 
period of of one mon th or one y ear or any other period wi th in 
12 years , 

The ear l ier r u l i n g s of this Cour t on this point w e r e to the 
effect, tha t a l t h ough in this country the full and exact period of 
20 years, as required by the English l aw was no t absolutely neces 
sary to give a person the r igh t of User by prescript ion siill the use r 
for a period approximate to that was necessary to be s h o w n . 
In mor c recent decisions, however , it has been held .that an u s e r 
for 1he pcrirtl of 12 years gives a person a legal ly prescr ipt ive 
r i gh t . It I n s bfeh u r p r d l y 1he pleader for the special r e spon
dent as to this point that in the case of Krishna Mohan Moo
kerjee v. Jagarnath Roy Jvgi (1) (L. J A C R S O N and M A H K B Y , J J . ) 

it has been laid ' d o w n that u n d e r cer ta in c i rums tances 
a n us er for 4 or 6 years m igh t be sufficient to create that r i g h t , 
bu t it appears to us that the r e m a r k w a s ent i re ly an obiler in 
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t h a t case, for it was a case in which the evidence of user ranged 
from 10 to 20 years . In the present case t h e real fact is tha t , 
a l t hough the re w a s evidence taken by the Cour t of cer ta in 
wi tnesses w h o deposed that the r igh t of user had been with, the 
plaintiff for 10 or 12 years , t he lower Appellate Court has m e r e 
ly proceeded on the fact of there being a former user , bu t h a s 
m v jr de te rmined as it ough t to havedone whe the r tha t use r w a s 
above or be low 12 years , and w h e t h e r the p e r o d of user s h o w n 
w a s or w a s not l o n g enough to create a prescript ive title in the 
plaintiff. Tha t w a s a point on which the lower Appellate Cour t 
o u g h t to have ar r ived a t a clear and dist inct decision ; a n d 
as it did not do so, the re is a defect in the invest igat ion in 
l a w affecting the decision on the mer i t s . Stress has been laid 
on the fact tha t the word " former ly" is not inconsis tent w i t h 
the idea of a long user , bu t the m e a n i n g is plain as a l ready 
observed, and there is no th ing to s h e w tha t the w o r d is not qu i te 
compat ible w i t h an user for any period from one to twelve yea r s . 
T h e case of Wuzuroodeen v. Sheobuncl Lal (1) does not apply 
to this case, nor in any w a y suppor t the content ion of the special 
r e sponden t , as in that case tbe words were " long s i n c e , " t h e 
essence of p resumpt ion ar is ing in the l eng th of t ime for w h i c h 
t h e use r had been exercised. 

W e th ink , therefore, t ha t the case m u s t be remanded to t h e 
lower Appellate Cour t to decide w h e t h e r on the evidence on the 
record , and b e a r i n g in mind the precedents cited in the cases of 
Muktaram Bhultacharjee v. Harochandra Rot/ (2), Jaiprakash 
Sing v. Amir Ali (i), Krishna Mohan Mookerjee v. Jagarnath 
Roy Jugi (4), Wuzurooddeen v•. Sheobund Lal (1) the plaintiff 
h a s proved a legal r i g h t of user by prescript ion. In deciding t h e 
issue t h u s pu,t before the lower Appellate Court, it should g ive 
c lear and detailed reasons for its j u d g m e n t , and should fully 
explain the g r o u n d s on w h i c h it bases its conclus ions -

The costs of this r e m a n d will follow the u l t imate resul t . 

(11 H W. Ft., 28o. 
(2) 7 W. R., 1. 

(3)9 W. R.,91. 
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