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ROV In the case of Mussamul Pranputty Koer v . Lalla Futfeh Ba-
D'URCA hadoor Singh (1), cited by the J u d g e , there had been no a l i ena -
P*A8A» t j o n D y the widow, but a s imple declara t ion m a d e by he r in a 

JSYAD MOHAM- "Warasatnama, wh ich of course w a s no evidence aga ins t t h e 
JJED S H A M S U L 

HODAAND reversioner and could not b ind h i m . W e a re therefore of 
opinion tha t unde r the ru l ing of the Fu l l Bench quoted above , 
this suit will l ie. 

The plaintiff may not be enti t led to ask to have the deed c a n 
celled, but he is competent to ask for a dec la ra t ion tha t it i s 
not binding upon h im beyond the life of the a l ienor . 

O T H E R S . 

Before Mr. Justice Kemp and Mr, Justice Glover. 

Sane 10 

G O P A L D A S (PLANTIFF) V. S H E I K H S Y A D A L I AND OTHERS 

( D E F E N D A N T S . ) * 

Bill of Excha nge—Notice of Dishonor. 

In an action brought in the district of Patna against the indorser and acceptors of 
bills of exchange, after a part pavment by the acceptors no objection having been 
taken as to the misjoinder of defendants, and the Judge hav ing omitted to find whether 
the inoorser had received notice o f dishonor or riot, Held, the case nnist be remand
ed to ascertain, first, whether notice had been given within reasonable time, and if 
not, whether thereby the indorser had been injured or exposed to material risk of in
jury ; and, secondly, wheth er (Engli sh law not being applicable to the case) by the usage 
of merchants at Patna, a part paymentby the acceptors and receipt by the plaintiff 
discharged the indorser from liability. 

Mr. G. C. Paul and Baboos Mahes Chandra Chowdhry and 
Ramesh Chandra Milter for appel lant . 

Messrs. R. E. Twiddle and C. Gregory, a n d Munshi Mahomed 
Yusaffior r e s p o n d e n t s . 

* Special Appeal, No. 666 of 1869, from a decree of the Judge of Patna, dated Ibc 
2lst December 1868, reversing a decree of the Subordinate Judge of that district, dated 
tbe 16th July 1868. 

11) 2 Hay, 608. 
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T H E facts a re fully stated in the j u d g m e n t wh ich w a s del i - 1869 
r ed by GOPAL 

v. 
KEMP , J . — T h e plaintiff in this case is the special appe l l an t SHEIKH 

before u s . I t appears , t ak ing the facts from the judgment* of 
the lower Cour t , tha t the firm of Gupi Sahu and Dabi S a h u 
d r e w bills on the firm of Kandhi Sahu and R a m Sahu for r u 
pees 5,000, in favor of the special respondent Syad Ali a t 51 
days ' da te . Syad Ali sold these bills to the plaintiff, w h o p r e 
sented t h e m for acceptance to the d rawees by w h o m they w e r e 
accepted The bills fell due , one on the 26th of Augus t 1867, 
anr l the o the r "on ' the 5th September of the same year . 

I t is asserted tha t the acceptors subsequent ly became b a n k 
r u p t , bu t tha t before bankrup tcy the plaintiff recovered rupees 
500 from t h e m , and tha t not be ing able to recover the ba lance , 
h e has b r o u g h t this sui t aga ins t the indorser Syad Ali and tho 
acceptors . The first Court gave the plaintiff a decree agains t 
the acceptors and the indorser , from which decision w e a r e 
told the acceptors did not appeal . On appeal by the indor se r 
Syad Ali, tbe J u d g e has reve r sed the decision of the first Cour t . 
T h e J u d g e does not come to any very dist inct f inding w h e t h e r 
not ice w a s given to the indorser Syad Ali or not , and in t h e 
p leadings in the first Court, t he part ies w e r e at issue not as to 
t h e ques t ion w h e t h e r the notice given w a s wi th in reasonab le 
t i m e , bu t w h e t h e r a n y notice had been given at al l , on w h i c h 
issue t h e first Court found tha t notice had been given. 
T h e J u d g e observes t ha t even suppos ing tha t notice reached 
t h e indorser on t he j l s t of Aswin, it wou ld be very near ly a 
m o n t h from j d u e ' d a t e of payment of one h u n d i and 18 
days from the date of the other . " The J u d g e proceeds to say 

tha t w h a t may be a reasonable notice, he is not p repared 
" to say, b u t * h e th inks that in this case the delay in g iv ing 
" not ice till after the acceptors had been al lowed t ime to 
*' pay , and had failed to pay more t han rupees 500 w a s not 
«' a reasonable delay ; tha t therefore the failure of the plaintiff 
" to g ive notice of non-paymen t on the due dates and h i s 
" a c c e p t a n c e of p a r t - p a y m e n t wi thou t the k n o w l e d g e of 
" t h e indorse r somet ime after the bills werft d u e . " a p 
peared to h im to be sufficient to s u p p o r t the case of S y a d 
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Ali the defendant ; he therefore reversed the decision of the first 
"GOWITBAS ' Court^and decreed the appeal w i th costs . The first content ion 
SHEIKH SYAD before us in special appeal has been that as the par t ies in the 

Aw. first Court did no t raise any i ssue as to whe the r the notice w a s 
£iven within a reasonable period, bu t s imply w e n t to t r ia l on tho 
question of notice or no notice, t he J u d g e w a s w r o n g in en te r ing 
into the question of w h e t h e r the notice w a s given wi th in a reason
able period, wi thout g iv ing the plaintiff, special appel lant , a n 
oppor tuni ty of giving evidence as to the usage a m o n g s t t h e 
merchan t s of the distr ict of P a t n a as to w h a t is cons idered 
notice wi thin a reasonable per iod. It is also u rged , and correct ly 
so, that the J u d g e was w r o n g in his facts in respect of the da te 
on which the hundis fell due . The re is no doubt tha t such 
is the case, and tha t some days m u s t be a l lowed on tha t ac
count . I t has also been u rged wi th refrence to a decision 

' T . W . Pique v. Solab Ram (I), tha t on genera l g r o u n d s of 
' equi ty and good-conscience it is not sufficient t o s h o w t h a t notice 

w a s not given within a reasonable t ime , bu t tha t it m u s t also 
; be shown that the indorser for w a n t of notice w i th in such reason
able t ime h a s been subjected ei ther to in jury or to mater ia l r is k 
of injury. In the case from which w e are quot ing , the lea rned 
J u d g e s remanded the case to t r y w h e t h e r notice of n o n - p a y 
m e n t w a s given to the m a k e r of the bill wi th in reasonable t ime , 
and whe the r by reason of w a n t of notice he sus ta ined in ju ry o r 
r i sk of injury. As observed above, the J u d g e has not a t t emtped 
to decide in this case w h a t m a y be a reasonable notice, no r h a s 
he gone into the question of whe the r the indorse r the defendant 
has been injured in any w a y by the non-rece ip t of not ice w i t h i n 
w h a t m a y be considered reasonable t ime . 

Looking to t h e fact tha t the Judge has commi t t ed a mi s t ake 
in the dates on wh ich these hundis fell due , and t ha t a l t h o u g h 
this w a s b rough t to his notice in the shape of an application for 
Tehview, the J u d g e still adhered to his former j u d g m e n t , w e 
th ink that , a s i t has been ruled by several decisions of this C o u r t 
t ha t the str ict ru les of mercant i le l aw of E n g l a n d a re not appl i-
cable. to t ransact ions in bills and h u n d i s as a m o n g s t n a t i v e 

01 I W. R., Ta. 



VOL. III.] A P P E L L A T E J U R I MOTION—CIVIL. 2< 

of this count ry , equi ty and good conscience r equ i re tha t there 1 8 6 9 

should be a finding upon the'question w h e t h e r the indorser . t he G 0 P A L DAS 
special respondent , has been injured or exposed to mate r ia l S h £ | ^ S y a i 

r isk of in jury from the w a n t of a notice wi thin reasonab le t i m e . At'. 
The J u d g e in disposing of this question mus t a lso find, e i the r 
upon the evidence on the record, or on such fresh evidence a s 
m a y be adduced by g iv ing the part ies an opportuni ty of show
i n g by evidence w h a t is the local cus tom amongs t t h e m a h a 
j a n s , w h e t h e r the notice in this case, if any notice w a s g iven 
a t al l , has been given wi th in a reasonable t ime, and then pro
ceed to t r y if inecessary, whe the r , finding that it has no t been 
given wi th in reasonable t ime, the indorser , the special r e s p o n 
den t , h a s been subjected to injury or to mater ia l r isk of in jury . 

There a re o ther points in the case wh ich requi re notice ; and 
w h i c h a re t aken In cross appeal . I t is contended tha t t h e p la in 
tiff is not enti t led to sue the acceptor and the indorser toge ther , 
t ha t h e mus t first look to the acceptor and then to the indorser , 
and tha t hav ing joined them together in the same sui t h is case 
o u g h t to have been dismissed. W i t h reference to this w e m a y 
observe tha t this plea w a s not t aken below, and w e do not 
t h i n k it p roper to a l low it to be taken at this late s tage of t h e 
case . The second g round is that as the plaintiff recovered 
rupees 500 from the acceptors of the bill, h e may be said to 
h a v e given t h e m t ime, and tha t by such conduct h e d ischarges 
t h e indorser from liability. If this case was governed by E n g 
l ish l aw, no doub t such would be the case, bu t on this q u e s 
t ion as upon t h e ques t ion of notice the J u d g e m u s t decide the 
case accord ing to the usages a m o n g s t merchan t s of the city of 
P a t n a . The J u d g e therefore will t ry this point also, n a m e l y , 
w h e t h e r o w i n g to the fact of the plaintiff hav ing recovered 
rupees 500 from the acceptors of the bill, he has by such con* 
d u c t d ischarged the indorser from all liability. The decision of 
th is quest ion wil l depend upon the evidence which may be ad 
duced , g iv ing the par t ies an opportuni ty to do so, on the local 
mercan t i l e cus tom. 

W e therefore r e m a n d the case wi th reference to the above 
r e m a r k s . Costs to follow the resul t . • 




