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It is unnecessary therefore to express a n y opinion upon the 1869 
other point ra ised by Mr. Al lan , namely, w h e t h e r the Court fUso* 
below w a s r igh t in admi t t i ng secondary evidence of the m o r t - MIN'ML 
g a g e . Upon the g round above stated, the decree in favor of the B v „ n ^ n H A B 

plaintiff m u s t be set aside, and the suit dismissed. The app l i - GHOSE. 

can t wi l l be enti t led to his costs in this and both the l ower -
Cour t s . ' , 

JACKSON, J . — I concur . 

Before Mr. Justice Macpherson and Mr. Justice E. Jackson. 

SAYAD UMED ALI (DEFENDANT), V. MUSSAMUT 
•SAFPIHAM (PLAINTIFF.)* 

Lien for Dower—Mohammedan Law- . . 

The heir of a deceased Mohammedan, having dispossessed the'widow of deceased 
who was in possession in lien of dower, takes the estate subject to her lien for the 
amount of her dower. 

THE plaintiff, as one of the wives of J u m a t Hossein, sued to 
recover rupees 3,000 out of rupees 41,000 and 2 Gold M o h u r s 
fixed as he r 'Den Mohur ' or dower payable on the dea th of he r 
h u s b a n d . She alleged tha t she and another wife had been in 
possess ion of the proper ty of their deceased h u s b a n d in lien of 
d o w e r , and w e r e dispossessed by defendant, tbe b ro the r of the i r 
h u s b a n d . The lower Courts held that by su ing lor rupees 3,000 
plaintiff m u s t be held to have given up the balance of the rupees 
4 1 , 0 0 0 , w h i c h it found as a fact had been the dower fixed. De ­
fendant u r g e d t h a t the claim to the res idue w a s barred as m o r e 
t h a n six years had elapsed from the death of the h u s b a n d . T h e 
Cour t however found tha t the wives had been in possession of 
t b e estate in lien of dower u p to wi th in two years of tho ins t i ­
tu t ion of this sui t , and tha t the defendant, w h o had acted as the i r 
m a n a g e r , had*, in a verified wr i t t en s ta tement filed in a sui t 
aga in s t th i rd par t ies , admi t ted and pu t forward this fact. He 
had however ousted t h e m and taken possession as heir t w o 
yea r s before. The plaintiff obtained a decree, and the defendant 
appea l ed . 

* Special Appeal, No. 3320 of 1868, from a decree of the Judge of Bhagulpore, dated 
the 2nd July 1868, amending a decree of the Subordinate Judge ol that Zilla, dated 
the 11th September 1867. 

41 



MACPHERSON , J . — I n the s ta te of facts found by the J u d g e , 

this case falls wi th in the pr inciple acte'd upon by the Court in 
the case of Mussamut Janee Khanurn v . Mussamut Amatool 
Fatima Khanum (1). I t is d is t inguishable from the two o t h e r 
cases of Mussamut Wafeah v- Mussamut Saheeba (2) and 
Mussamut Kalsumnissav. Wabidunnissa{2) in th is , tha t in those 

(1) 8 W. R., 51. " plaintiffs' possession a part which they 
\l) 8 W. R., 307. " apportioned her of the estate of the 
(3J Before Mr. ivsiice L. S. iackson " deceased Mir Sadut Ali." 

and Mr. liislice Miller. It appears that the plaintiff's husband 

MrssT. KALSUMK1SSA alias BIBI BU- was commenced on the 26th of January 
DHAN (PLAINTIFF} V. MOSST. WAHI- 1807, nearly 22 years afterwards. The 

JACKSON, J—We think that the ap- suit is so barred. The plaintiff appeals ; 
p«llant in this case must fail. Her suit and the defendant has also urged objec-
was "to recover sicca rupees 7,503 Hons to tbe decision under section 3 58. 
" 1 2 annas—or Co.'s rupees 8,004-4-4, But the first question which it is necessary 

the balance of the dower-money (out to consider is, whether the suit is barred 
" of sicca rupees 40,000, and one gold by limitation or not. -

" mohur, the amount of dower due from Mr. Gregory, for the appellant, stated 
" plaintiff's husband, Mir Sadut Ali) to us, as his contention, that limitation did 
"recoverable on the dissolution of mar- not apply to the present case because the 
i'nage, from one-fourth of sixteen plaintiff had been in possession of her 
'' annas of the estate of tbe deceased husband's estate in lieu of dower, and 
" Mahomed Mehdi, a lunatic, held by continued down to 1866 in possession of 
" his widow Mussamut WahMunnissa, a certain portion of the estate under a 
" after deduction of the proportionate compromise with some of the heirs. His 

amount of dower due by plaintiff as contention therefore was, that. the. cause of 
"wife, and of the proportionate amount action arose in 1866, on his client beingre-
''dne by the said deceased Mahomed moved from possession of the share of the 
" Mehdi's uterine sisters, Mussamut estate whieh she had held down to that 
** Hosseni Begum and Fatima Begum, time. 
„ who have, in lieu of the proportionate It seems to us that this view of the 

amount due by them, surrende red to case is untenable. Without going at 

The 16th April 1868. died on the 30th of March 1845. The suit 

D13NN1SSA ^DEFENDANT.;* 

Mr. C. Gregory for appellant. 
Mr. B- E. Tvjidale for respondent. 

defendants pleaded, among other things, 
that tbe suit was barred by limitation. The 
Principal Sudder Ameen has held that the 

* Regular Appeal, No. 260 of 1867, from a decree of the Officiating Principal Sudder 
Ameen of Patna, dated the 31st of July 1867. 
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decree of the Court to be wrongfu l , which is no t the case in the Au 

unnecessary length into the facts of with mesne profits ; "and there was in MBSSAIHIT-

the case, it may be stated that the pre- that ease no reservation of her right S a f f 1 H A M -

sent plaintiff was, from one cause or to sue for dower. We mention 'this 
another, in possession of the property circumstance because it seems to con-
Jeft by her deceased husband. That stitute a distinction between the pre-
husbanil, at his death, left a widow the seiit case, and a case of Masst. iane • 

e 
present plaintiff, and one sister, who ap- khanum v. Musst. Amalool Fatimv 
pears to have died shortly after him, Kkanum (1) in the same manner 
ami a nephew, Mahomed Mehdi who as it constituted a distinction between " 
at some time or other, it does not ap- that case and a later case (tho ruling 
pear when, became a lunatic. The in which lias our concurrence) Musst. 
defendant before us is the widow of that Wafeah v Musst Saheeba (2). It 
nephew. seems to us that the effect of the judg-

After the present plaintiff hail re- meat in the previous suit was to throw 
mained for smne time in possession of the present plaintiff back on her original 
her husband's estate, his nephew's right of dower, and h-r cause of action, 
wife, the now defendant, sued her to by reason of the non-payment of dower, 
recover that nephew's share of the which accrued on the death of her husband. 
estate, he being then as above stated It seems to us also that the plaint in this 
a lunatic, and obtained a decree on the1 case discloses that very cause of actionr 

27th of May 1839 ; that decree was and no other. 
confirmed on the 28th of January It cannot be said, we think, nor was 
1801. Ponding the appeal, the nephew it said in the case of Musst. Janee 
Mahomed Mehdi had died, and he was Khanum v. Musst. Amatool Fatima 
represented, it seems after his death, Khanum (1) that this is a suit to give 
not by his widow, the now defendant, effect to the lien of the plaintiff on the-
but by his two sisters as heirs, and the share of the defendant, because the 
final decision, on appeal, was therefore question of her right to a lien, and to-
passed in the presence of them and hold possession ol the share of "the defend-
of the plaintiff. But if appears clear ant has been expressly decided against 
that the nephew's widow, Wahnlu- her in the previous suit. Neither is 
nissa, would he bound by that decree, it a suit .'arising out of any right of the 
and consequently it may be properly plaintiff to hold possession of the pro-
used as evidence in the present suit, pevty by virtue of any contract or agree 
We must therefore take it that in the ment, or compromise between her and 
previous suit, in which the present the heir of the husband ; because no-
plaintiff was defendant, v\i a party such contract or agreement exists ; and 
whom the present'defendant now re- the alleged compromise between the 
presents was plaintiff, it was decided plaintiff anil the nephew's sisters was 
that the now plaintiff was not entitled to, not binding on the other heirs ami has 
and was wrongfully in possession of, her also been set aside. It seems to 
deceased husband's estate, and was us therefore that the Cause of actioa 
adjudged to restore the same, together arose in 18115, aid that there-

(li 8 W. IV, fit. i-.] 8 \Y. 11., "07. 
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Before Mr. Justice Macpherson and Mr. Justice E. Jackson. 

m g DAMANULLA SIRKAR AND OTHERS (PLAINTIFFS^ V. 
Ma;/29. MAMTJDI NASHIO AND OTHERS ( D E F E N D A N T S . ) * 

Act X. of 1839, ss. G and 7—Right of Occupancy—Leases for fixed Terms. 

There is nothing in the mere fact of a tenant having been in possession for over 
12 years under a series of pattas, each for a fixed term, which gives him a Tife'ht. of 
occupancy. 

i n. L. R. 167. Mr. M. L. Sandyal for appellants . 

Baboo Girish Chandra Ghose for respondents . 

T H E facts are set out in the j u d g m e n t . 

MACPHERSON , J . — I n th is case the plaintiffs sue to be res tored 
to possession, on the g r o u n d that they have a r igh t of occupancy. 
The case, m a d e by the plaint , is that one Hanif Mohammed 
Si rkar had t w o consecutive leases of the p roper ty (at different 

* Special Appeal, No. 2803 of 1808, from a decree of the Officiating Judge of 
Dinagepore, dated the 16th June 1868, affirming a decree of the Principal Suddr 
Ameen of that district, dated the 23th April 1808. 

is Tithing to take this case out of the has rightly held that the suit is barred, 
t ji nation of Act XIV. of 1839 ; and We dismiss the appeal with costs and 
in •i-cforc the Principal Sudder Ameen interest. 

jsgfl present suit, where the final dispossession of plaintiff was no t 
SAYAD L'SIED till 1273, and was not b r o u g h t abou t or confirmed by any decree 

v. of Court. The J u d g e finds as a fact tha t tho plaintiff was in 
strpiHAa. possession by vir tue of her r igh t of dower , and that she w a s 

n o t dispossessed till 1867 (1273). The s ta tement m a d e by t h e 
defendant in 1867 in his wr i t t en s ta tement , to the effect that the 
plaintiff w a s in possession in lien of dower , is legally and p roper ­
ly used n o w as evidence aga ins t h i m . Tho responden t ' s vakeel 
h a s contended b y w a y of cross appeal that the lower Appellate 
Court has erred in not giving interest from tho date of ins t i tu­
t ion of the amount of dower decreed. W e th ink this objection 
is well founded, and that the respondent is entitled to interest 
from the date of inst i tut ion of the sui t . The decree mus t be 
amended accordingly and subject to this a m e n d m e n t the appeal 
wi l l be dismissed w i th costs . 




