
B I Q H COURT OF JUDICATURE, CALCUTTA [B- L. B* 

Before Mr. Justice L. S , Jackson and Mr. Justice Markbg. 

GANGA GOBIND MAN DAL (ONE OF THE DEFENDANTS) V. 
BANI MADHAB G H O S E ( P L A I N T I F F . , * 

Notice of Foreclosure of Mortgage—Assignee—Regulation XVII of 1806, sec. 8. 
Under section 8, Regulation XVII., 1800, a mortgagee is bound to serve notice 

of foreclosure upon the assignee of tile mortgagor, whether such assignee be of the 
whide or a portion of the mortgaged premises, and whether or not notice of the as­
signment has been given to the mortgagee or not. 

Mr. R. T. Allan for appel lant . 

Baboo Anukul Chandra Mookerjee for r e sponden t . 

T H K facts sufficiently appear in the j u d g m e n t of the Cour t , 
Which was delivered by 

MARKOV, J . — T h i s is a suit for possession of l a n d b r o u g h t 
aga ins t Lak ina rayan , the son of Sarbesvvar, H a r i s C h a n d r a 
Mookerjee, and Ganga Gobind Manda l . 

I t has been found as a fact t ha t S a r b o s w a r , w h o is n o w re­
presented by his son, on the 11th of Baisakh 1259 (1853) exe ­
cuted a deed wh ich w a s in form an abso lu te sale of 3 3 b igas 
11 ka thas of land a t Rag l iuna thpore in the zilla of Hoogh ly , 
and of 4 bigas 19 ka thas of land at Kidderpore in the 2 4 - P e r -
g u n n a s , in favor of the defendant Maris Chandra , for the c o n ­
siderat ion of rupees 1,000. It is not however asser ted by t h e 
plaintiff, w h o claims t h r o u g h this conveyance , tha t th i s w a s 
in reali ty an absolute sale ; it is admi t t ed to have been 
only a m o r t g a g e , and it has been found as a fact t h a t 
Haris Chandra gave to S a r b o s w a r a no t ice of forec losure , 
t h e period for redempt ion Under wh ich expi red on the 30th 
March 185i , Maris C h a n d r a took no s teps to recover posses­
s ion of the proper ty , and on the 5th Magh 1269 (1863) h e 
sold the p rope r ty to the plaintiff. 

* Special Appeal. No. 2687 of 1868, from a decree of the Judge of Hooghly, dated 
the 3lst of July 1868, modifying the decree of the 2nd Principal Sudder Ameen of Hint 
thrift , d.ited the 23rd of September 1867, 
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• T h e defendant Ganga G o b i n l M a n d a l h a s es tabl ished tha t a — — 

few m o n t h s after the mor tgage to H a n s C h a n d r a , S a r b e s w a r G '*g I ! ) D 

sold to h i m tha t par t of the mor tgaged proper ty w h i c h was MAWAL 
s i tua te at Kidderpore, and since t h a t t ime he has been , a n d is BAW MAMAB; 
n o w in possession, bu t the precise date whert he go t in td 
possession is not s h e w n . No notice of foreclosure w a s s e rved 
o n G a n g a Gobind, bu t it is admi t ted t ha t the mor tgagee w a s ' 
w a s not a w a r e of his pu rchase . Ganga Gobind defends t h e 
su i t in respect of the land at Kidder pore only ; t he o ther d e - «•• 
fondants m a k e no defence. The quest ion n o w before us is , 
w h e t h e r the m o r t g a g e e w a s bound to give notice of fore­
c losure to Ganga Gobind, and whe the r wi thou t such not ice 
t h o plaintiff can recover possession of the land to Kidderpore . 

T h e quest ion t u r n s ent i rely on the const ruct ion to be g iven 
to the w o r d s " legal representa t ive" i nRegu la t i on XVII . of 1806. 
In t h e first place, it is contended broadly , tha t those w o r d s d o 
n o t m e a n the legal respresenta t ive of the m o r t g a g o r in 
respect of the par t icu lar proper ty mor tgaged , but the un ive r sa l 
l ega l representa t ive , such as an heir , and there is no doubt s o m e 
color for this content ion. These words a re somet imes used in 
t h e lat ter sense as for instance in section 210 of tho Code of Civil 
P r o c e d u r e , and this is tho idea which these words would a t first 
siarht r a t h e r sugges t to my mind . But it appears t o m e t o 
h a v e been settled by long practice and author i ty that they w e r e 
no t used in this Regula t ion in tha t sense. The late S u d d e r 
Cour t held tha t the purchase r a t sale in execution of civil p r o ­
cess is ent i t led to notice, and tha t doctr ine has I believe eve r 
s ince been acquiesced in . N o w this completely negat ives t h e 
cons t ruc t ion contended for. An auct ion-purchaser , as he i s 
ca l l ed , is not the universa l legal representat ive of tho m o r t g a ­
g o r ; he is only the ass ignee of a port ion of his p rope r ty . 

I t a lso appears to m e to have been deeided by a grea t p r e p o n ­
d e r a n c e of au thor i ty in th is Court , a l though I admi t tha t the d e ­
cis ions a r e not a l toge ther reconcileable, tha t a purchaser ou t 
a n d out of tho mor tgago r ' s interest , whe the r by publie or p r i ­
va t e sa le , and w h e t h e r he be in possession or not, mus t be served 
w i th no t i ce except w h e r e any alienation of the m o r t g a g o r ' s 
in te res t s has been prohibi ted by contract be tween the m o r t g a g o r 
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_ < f t B 9 a n d mor tgagee . It is not necessary to go t h r o u g h the cases 
OOBWO whi rA are all collected in Macpherson on Mor tgages , 5 th 
M*.WAI Edi t ion, f 79-

B*M MADWAK .Jfor do I th ink tha t there i s a h y g r o u n d for pu t t i ng upon these 
G *°* e * decisions the restrictions which have been n o w con tended for, 

namely t ha t they do not apply to cases w h e r e the w h o le of t h e 
proper ty comprised in the m o r t g a g e has no t been sold by t h e 
m o r t g a g o r ; ot to cases w h e r e the m o r t g a g e e has no not ice of t h e 
subsequent sale, both w h i c h pecul iar i t ies a r e said to be found 
in the case n o w unde r considera t ion . I do not see that a p u r ­
chase r out and out of a dis t inct a n d definite por t ion of the p r o ­
pe r ty is in a different position from a p u r c h a s e r of the w h o l e , 
and as to the quest ion of consent , I see no g r o u n d w h a t e v e r 
fdr i n t roduc ing tha t considerat ion. If, as is n o w decided, t h e 
Words " legal representa t ive ' ' inc lude an ass ignee of the mor t ­
gaged property, it appears to me tha t they m u s t inc lude all such 
ass ignees ; and that to m a k e a dist inct ion be tween a s s i g n m e n t s 
to which the mor tgagee has o r has not consented, w o u l d be a n 
unwar ran t ab l e addi t ion to the provis ions of t h e Leg i s la tu re . 
I therefore th ink that the defendant G a n g a Gobind, w h o ho lds 
an absolute ass ignment of a por t ion of the m o r t g a g e d p roper ty , 
Was enti t led to notice. 

I t was said tha t this wou ld be a grea t ha rdsh ip on m o r t g a g e e s 
w h o migh t not be a w a r e or able to discover w h a t a s s i g n m e n t s 
t h e mor tgago r had made , bu t I do not t h ink so . If, as h e 
o u g h t to d o , the mor tgagee on the expirat ion of the yea r of g r a c e 
a t once sues for possession, tha t wou ld probably b r i n g to l igh t 
a n y assignee w h o m he had not h i ther to d iscovered, and th is a s ­
s ignee, if h e is not p repared to redeem, can be speedily foreclosed. 
Moreover t hough it is not necessary to dec ide tha t n o w , in 
all probabil i ty the same principles wou ld be applied w h e n a 
mor tgagee has m a d e di l igent inqu i ry for, and failed to find 
t h e ass ignee a s have been applied w h e r e h e searches for a n d 
fails to find tho m o r t g a g o r . I do not t h i n k t ha t u n d e r t h e 
view of the l aw he re t a k e n there is a n y r i sk for a m o r t g a g e e 
w h o is di l igent and hones t , beyond the possibi l i ty of his p r o ­
ceedings for foreclosure t a k i n g a^little l onge r t i m e ; a n d I d o 
not consider that any g rea t h a r d s h i p . 



/ 

VOL. HIT A P P E L L A T E JURISDICTION—CIVIL. 175 

It is unnecessary therefore to express a n y opinion upon the 1869 
other point ra ised by Mr. Al lan , namely, w h e t h e r the Court fUso* 
below w a s r igh t in admi t t i ng secondary evidence of the m o r t - MIN'ML 
g a g e . Upon the g round above stated, the decree in favor of the B v „ n ^ n H A B 

plaintiff m u s t be set aside, and the suit dismissed. The app l i - GHOSE. 

can t wi l l be enti t led to his costs in this and both the l ower -
Cour t s . ' , 

JACKSON, J . — I concur . 

Before Mr. Justice Macpherson and Mr. Justice E. Jackson. 

SAYAD UMED ALI (DEFENDANT), V. MUSSAMUT 
•SAFPIHAM (PLAINTIFF.)* 

Lien for Dower—Mohammedan Law- . . 

The heir of a deceased Mohammedan, having dispossessed the'widow of deceased 
who was in possession in lien of dower, takes the estate subject to her lien for the 
amount of her dower. 

THE plaintiff, as one of the wives of J u m a t Hossein, sued to 
recover rupees 3,000 out of rupees 41,000 and 2 Gold M o h u r s 
fixed as he r 'Den Mohur ' or dower payable on the dea th of he r 
h u s b a n d . She alleged tha t she and another wife had been in 
possess ion of the proper ty of their deceased h u s b a n d in lien of 
d o w e r , and w e r e dispossessed by defendant, tbe b ro the r of the i r 
h u s b a n d . The lower Courts held that by su ing lor rupees 3,000 
plaintiff m u s t be held to have given up the balance of the rupees 
4 1 , 0 0 0 , w h i c h it found as a fact had been the dower fixed. De ­
fendant u r g e d t h a t the claim to the res idue w a s barred as m o r e 
t h a n six years had elapsed from the death of the h u s b a n d . T h e 
Cour t however found tha t the wives had been in possession of 
t b e estate in lien of dower u p to wi th in two years of tho ins t i ­
tu t ion of this sui t , and tha t the defendant, w h o had acted as the i r 
m a n a g e r , had*, in a verified wr i t t en s ta tement filed in a sui t 
aga in s t th i rd par t ies , admi t ted and pu t forward this fact. He 
had however ousted t h e m and taken possession as heir t w o 
yea r s before. The plaintiff obtained a decree, and the defendant 
appea l ed . 

* Special Appeal, No. 3320 of 1868, from a decree of the Judge of Bhagulpore, dated 
the 2nd July 1868, amending a decree of the Subordinate Judge ol that Zilla, dated 
the 11th September 1867. 
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