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Before Mr. Justice Kemp and Mr. Justice Glover. 

SAKRIMAN DICHUT AND OTHERS (DEFENDANTS^ V. DHARAM 

NAT 11 T E W A R 1 AND OTHERS (PLAINTIFFS . ;* 

Deposit of Mortgage Debt— Conditional Sale—Keg. 1. of 1798, s. 2—Regulation 
XVII. of 1806, s. 7. 

Under section 7, Regulation XVII. of 1806, if a mortgagee has obtained possession 
at any time before a final foreclosure of the mortgage the mortgagor's payment or 
lender of the principal sum, due under the mortgage debt, saves his equity ofredemption. 

Held, that the section applies where the mortgagee has obtained a decree for pos
session and wasilat, whether he executes it or not. 

.> 

THIS suit w a s b r o u g h t in the Cour t of the Moonsiff of Ghowki 
S e w a n in the district of S a r u n , to obta in possession as abso lu t e 
o w n e r of 5 a n n a s and 4 pie, ou t of the en t i re 16 a n n a s of Mauza 
P e r t a b p o r e in P e r g u n n a P u c h l u k h a , u n d e r a deed of abso lu te 

* Special Appeal, No. 435 of 186P, from a decree of the Subordinate Judge of Sarun 
dated the 28th November 1868, afiiraiitig a decree of the Moonsiff of that district, dated 
the 27th February 1808. 

1889 
May 26. 

g r a n t a n e w tr ia l . If it had granted a n e w t r ia l , t he re can be 1 8 6 9 

n o doubt that the hea r ing on tha new trial w o u l d have been a ' S A S SING"" * 

h e a r i n g wi th in Act XI . of 1805, section 22 ; and then t b e J u d g e ». 

m i g h t have asked ou r opinion on a point of law. If the h e a r i n g SIXR 
of a n e w tr ial wou ld h a v e been a hea r ing wi th in t h e m e a n i n g of 

section 22 of the Act, the application for a new tr ial w a s a po in t 
in the proceedings prev ious to the hea r ing of the case . If w e , 

w e r e to hold tha t an application for a n e w trial w a s not a point 
in the proceedings previous to a h ea r ing , unless the appli- . , 
cation should resu l t on a h e a r i n g , w e should compel the J u d g e 
to g r a n t a n e w t r ia l , in o rder that upon the h e a r i n g u n d e r it 
be m i g h t ask the opinion of the Court on a point of l a w , w h i c h , 
if he could have asked it on the applicat ion for a n e w t r i a l , 
mifflvt have saved the necessity of g r a n t i n g i t . 

I t appears to m e tha t tha t wou ld be put t ing a very res t r ic ted 
m e a n i n g on the w o r d s of the Act and one w h i c h w a s n e v e r 
in tended , if w e w e r e to hold tha t the Judcre could not ask o u r 
opinion on a quest ion of l a w upon an applicat ion for a new t r ia l . # 
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9 sale, dated 14th May 1858, and executed by Mussamut Ku thona 1869 
SAKRIMAN 

DlCHUT 
V. 

DHARAM NATH 
TKWARI. 

K u n w a r deceased ; and further to obtain possession of one a n n a 
and nine pie of the above-named Mauza, u n d e r a deed of m o r t 
gage and conditional sale, dated 2nd F e b r u a r y 1850, on t h e 
grdund of hav ing deposited in Court , as r ep re sen t ing the m o r t 
gagor , on the 10th F e b r u a r y 1863, u u d e r Regula t ion I , of 1798 
section '2 (11, the a m o u n t of Rs . 1 ,600-10, be ing the pr inc ipa l 
s u m due to the former mor tgagees unde r that deed. 

The principal issue was : — W h e t h e r the deposit w h i c h the 
plaintiff has m a d e of a s u m of Rs . 1,600-10, the p r inc ipa l 

(1) Regulation I. of 1798, sec. 2 — " In principal sum lent with the stipulated 
all instances of the loan of money on interest thereon, hut extending the le-al 
bai-bill-waffa, or on the condition sale rate of twelve per cent per annum ; or if 
ot landed property, as explained in the 
preamble to this Regulation, however 
denominated, the. borrower, who may be 
desirous to redeem his land by the pay
ment of the money lent upon it, with any 
interest due thereuii, within the stipulated 
period, is at liberty, on ur before the date 
stipulated, either to tender and pay to 
the lender the amount due to him, takbg 
such precautions as lie may think neces
sary to establish such tender and pay
ment, if evaded or denied, or witnout 
any tender to the lender to deposit the 
amount due to him, on or before the 
stipulated date in the Dewaimy Adawlut 
of Hie City or Zilla in which the laud 
may be situated : and the Judge receiving 
the same, shall furnish the party with a 
written receipt for the amount, specifying 
on what date and for what purpose, 
such deposit may have been made. He 
shall also, at the same time, cause a 
written notice of such deposit to be 
delivered to the lender : and on the appli
cation of the latter and his surrender of 
the conditional bill of sale, or showing 
satisfactory cause why it cannot be 
surrendered, shall pay him the amount 
deposited, and take his acknowledgment 
to remain among the records of the Court. 
That th*re may be no doubt to what 
amount the deposit in question is to he 
made, it is requjred to be as follows ; 
When the lender has not obtained posses
sion of the land, the deposit is to be the 

interest be payable, and no rate has been 
stipulated, with interest at the established 
rate of twelve per cent; but if the lender 
has held possession of the land, the prin
cipal sum borrowed only need be depo
sited, leaving the interest to be settled 
on an adjustment of the lender's receipts 
and disbursements during the period he 
has been in possession, iu either ease 

a deposit made as above required, shall 
be considered lu preserve to the borrow u -

his lull right of redemption ; and if 
tbe laud be in the possession of the 
lender, shall entitle him to demand the 
immediate recovery thereof, subject to 
the adjustment of accounts specified in the 
following section. Provided, however, that 
if the borrower in any case shall deposit a 
less sum than above required, alleging tiiat 
the sum so deposited is the total amount 
due to the lender for principal and interest 
after deducting the proceeds of the lands in 
his' possession, or otherwise, such deposit 
shall be received, and notice given to the 
lender as above direced: and if the amount 
so deposited he admitted by the lender, or 
be establish ed, on investigation, to be the 
total amount due to him, the right of re

demption shall be considered to have t e e a 

fully preserved to the borrower, who will 
not, however in such cases, be entitled to 
to the recovery of his lands, until it be ad
mitted or established that he has payed the 
lull amount due from him." 
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of the deed of condit ional sale, is sufficient for the r e d e r a p - f869 
t ion of tha t m o r t g a g e , o r whe the r it was necessary to depos i t SAKRWAN 

bo th the principal and interest of the mor tgage debts , a n d i n ^cmr 
default of such deposit , t he proper ty transferred by t h e condi~n H ARAM NATH 

t ional sale has been absolutely vested in the mor tgagees . • TEWARI. 

The facts of the case sufficiently appear in the j u d g m e n t of t h e 
lower Appellate Court, wh ich supported the decision of the 
Moonsiff, and w a s as follows : — " It appears , on a perusal of 
t h e bond, tha t the deed of conditional sale set up by the a p 
pel lants (defendants), and dated the 2nd Feb rua ry 1850, con
veyed possession of the proper ty to/the mortgagees ; tha t u n d e r 
t h e t e rms of tha t deed the mor tgagees b rough t a sui t a n d r e 
covered a decree for possession on the 21st December of t h e 
s a m e year ; bu t tha t , in execution of the decree, they did n o t 
succeed in obtaining possession, owing to the objection of t h e 
zur ipeshgidars , Deo Dutt Misser and others ; and the reupon , 
each of the mor tgagees inst i tuted a separate suit agains t t h e 
zur ipeshgidars for his o w n sha re in the proper ty , arid p rayed 
for possession and mesne profits of the same, in r edempt ion 
of the zur ipeshgi mor tgage ; and that they, accordingly , o b 
ta ined, on t h e 14th Ju ly 1862, decrees for possession, t oge the r 
w i th mesne profits from the da te of suit to that of delivery of 
se izure . These facts a re borne out by the t ranscr ipt decrees 
a t tached to the record . I t is l ikewise clear from t h e admis
sion of the condi t ional tenders tha t they a re in possession of 
14 bigas 10 cottas of land, out of the ent ire propert ies mor t 
gaged . T h u s , w h e n the possession of the mor tgagees over a 
por t ion of the m o r t g a g e d property, and the ad judgment to t h e m 
of mesne profits of the res idue of the same for the period of 
their ouster , a re proved for the reasons detailed above, they h a v e 
no t the least r igh t to receive interes t upon the a m o u u t of t h e 
m o r t g a g e debt', i na smuch as interest and mesne profits c a n n o t 
b e a w a r d e d for the same per iod. Hence the deposit of t h e 
pr inc ipa l of the m o r t g a g e debt by the plaintiff wi th in the t ime 
a l lowed by t h e p e r w a n a , issued unde r Regulat ion XVII . of 
1806, is sufficient to r e d e e m the mor tgage , and I do >aot, 
there fore , see the necessity of d i s tu rb ing the decision of t h a 
Moonsiff.' ' 

The defend an ts then appealed to the High Court . 
37 
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*869 Messrs. R. T. Allan and C. Gregory, and Baboo Debendra 
SAKRIMAN Narayan Bose for appellants . 

HARAM NATH Baboos Makes Chandra Chowdhry and Chandra Madhab Ghose 
TEWARI. for respondents . 

KEMP , J. (GLOVER, J . , concurring").—The point for decision 
* i n this appeal is , whe the r the plaintiff, t he mor tgago r , by d e 

posi t ing the principal amoun t due, has saved his equ i ty of r e 
dempt ion or not, it being admit ted tha t the deposit w a s m a d e 
wi th in the year of grace . The question t u r n s , upon sect ion 
7 , Regulat ion XVII . of 1806 ( t) . It is clear, tha t u n d e r t h a t 
section if the mor tgagee has obtained possession a t a n y t i m e 
before a final foreclosure of t h e mor tgage , t h e m o r t g a g o r ' s 
payment or established tender of t h e principal is sufficient. 
N o w it is clear , t ha t the mor tgagees , t he special appel lants , 
obtained a decree for possession and was i la t , and tha t they 

(t) Regulation XVII. of 1806, sec 7— for by the following section that is to say. 
In addition to the provisions made in the at any time within one year (Bengal, Fusi( 

Provinces of Bengal, Behar, Orissa, and and WHlaiti, according to the era current 
Benares, by Regulation T. of 1798, and in wbere the mortgage may take place), from 
the Ceded and Conquered Provinces by and after tbe application oftbe mortgagee 
Regulation XXXIV. of 1803, for the re- to tb Zilla or City Court of Dewanny Adaw-
demption of mortgages and conditional lut, for foreclosing the mortgage and 
sales of land under deeds of bai-bill-waffa, rendering the sale conclusive, in confor-
kut-kabala on any similar designation.it mitv with section 8 ofthis Regulation. Pro-
is hereby provided, that when the mort- vided that such paymentortender be clear-
gagee, may have obtained possession to! ly proved to have been made to the lend* 
the land, on execution of the mortgage er and mortgagee, or his legal representa-
deed, or at any time before a final foreclo- five ; orthat the amount due be deposited, 
sure of the mortgage, the payment or es- within the time above specified, in the 
tablished tender of the sum lent under any Dewanny Adawlut of the Zilla or City in 
such deed of mortgage and conditional which the mortgaged property "may be 

•sale, or of the balance due, if any part of situated, as allowed for the security of 
the principal amount shall have been dis- the borrower and mortgagor, in such 
charged, or when the mortgagee may not cases, by section 2, Regulation I. of 1798, 
have been put in possession of the mort- and section 12, 'Regulation XXXIV., 
gaged property, the payment or established 1803, the whole of the provisions con
tender of the principal sum lent, with any tallied in which sections, as applied there-
interest 4ue thereupon, shall entitle the in to the stipulated period of redemption, 
Mortgagor and owner of such property, are declared to be equally applicable to 
or hit'legal representative, to the redemp- the extended period of one year, granted 
tion of his property, belore the mortgage is for an equitable right of redemption by this 
finally foreclosed^ iin the manner provided Regulation. " 
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did give a receipt admi t t ing possession; but . i t is said that they 1 8 6 9 

real ly never got possession, and that they w e r e opposed by cer- DICHOT 

tain Zur ipeshgidars . Be this as it may, it is clear tha t it w a s D l I A R A ^ N A T a 
the i r o w n fault if they did not execute their decree for posses - TKWARI. 

sion and wasi la t . It is also admit ted, and found by both t h e 
lower Courts , tha t the special appel lants a re in possession of, 
a t all events fourteen b igas , if not of the whole land, from 1862> 
and w e do not find any g round of special appeal distinctly q u e s - ' 

t ion ing this finding of fact. W e a r e therefore of opinion tha t t h e 
lower Courts have come to a r igh t decision, and tha t the plaintiffs . -
h a v e not forfeited their equi ty of redemption. W h e t h e r a n y 
t h i n g is due by them to the mor tgagees is another ma t t e r w h i c h 
can be decided be tween t h e m w h e n the mortgagees b r ing them- to 
account . 

T h e special appeal is therefore dimissed wi th costs . ' 

Before Mr.Justic Loch and Mr Justice Mitter. 

T A R I N I C H A R A N C H O W D H R Y (DEFENDANT) V. S A R O D A 

S U N D A R I D A S I , MOTHER AND GUARDIAN OF S I T A L C H A N D R A 

D H A R , MINOR (PLAINTIFF. ) 

AND 

A N A N D C H A N D R A C H O W D H R Y AND ANOTHER (DEFENDANTS) 
v. S A R O D A S U N D A R I D A S I , MOTHER AND GUARDIAN OF S I T A L 

C H A N D R A D H A R , MINOR ( P L A I N T I F F . ) * 

Hindu Law—Adoption—Accruing of Cause of Action—Unborn Son—Cross-Examina-
tion of VVitness called by the Court—Onus Probandi. 

A Hindu died leaving a son (who afterwards died a minor and unmarried) a widow 
and three daughters. On the death of the minor, the widow succeeded to the property 
and under a will of her late husband adopted in 1851 a son of her husband's brother] 
The widow died in 1866. One of the daughters as guardian of her infant son born in 
1853 brought a suit to set aside the will and with it the adoption, and for recovery of 
possession of the property left by her minor brother, the defence set up was that tt e 
will was genuine, that the planitiff should have sued within 12 years from the adoption, 
and that she had in 1851 admitted the adoption in having accepted a darpatni from 
the guardian of the adopted son. 

* Reglar Appeals, Nos, 187 and 188 of 1868, from the decrees U the Subordinate 
Judge of Jessore, dated the 6th July 1868. 
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