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HIMH COURT OF JUDICATURE, CALCUITA. {B. L. R.

Befosre Mr. Justice L. 8. Jackson and Mr. Justice Mitter.

___RADHIKA PRASAD DEY (DerenpaNnT) v. MUSSANUT DHARMA

DASI DEBI AND oTHERS (PLAINTIFFS.)*

Hindu PFamily—Commensality—Presumption,

. « The mere fact of a Hindu familyliving in commensality is not sufficient to

raise a pre-umption of their property being joint. The existence of [joint
fuuds, out of which the property might have bsen purchased, must also ke
proved to raise the presutaption of the property being joint.

In execution of a decree against one Dwarkanath Gupta, the
defendant Radhikaprasad Dey succeeded in obtaining possession
of the property in dispute. The plaintiffs, Dharmadasi Debi
and Nistarini Debi, filed a petition under section 230 of Act
VIIL of 1859, stating that they were owners of a moiety of the
property ; thab Dwarkanath had only a two anna share there-
of ; that Kasinath and Madha who were brothers, and their
sons after their death lived in commensality, and were joint
in esiate ; and that the plaintiffs being widows of their sons
were entitled to a moiety. Two other claimants preferred their
petitions of claim. The defence set up was that there had been a
partition, and that the property in dispute had been obtained
by Dwarkanath’s tather, partly under partition and partly by
purchase ; that there was another partition between the judg-
ment-debtor and his brothers, and the property in dispute solely
belonged to the plaintiff.

The Principal Sudder Ameen dismissed the suit,

On appeal, the Additicnal Judge found from the evidence that
the family still lived in commensality, and that there had been
no separation ; and held that as the parties formed a joint Hindun
family, that the presumption according to Hindu law, that the
property was joint had not been rebutted, and that therefore the

plaintiffs were entitled to the property claimed. He accordingly
passed a decree in favor of the plaintiffs. '

* Specisl Appasl, No, 2044 of 1868, from a decree of the Additional J ﬁdgo
of Hooghly, dated the 32ad April 1888, roversing a decree of the Subordi-
amte Judge of that district, dated tho-28th November 1867.
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The defendant appealed to the High Court.

Baboos Srinath Das and Taraknath Dutt for appellant.
Baboo Mahes Chandr a Chowdry for respondents.

Jackson, J.—The special responaents’ pleader does’ jnot
contend that the decision of the Judge can be supported. It
is manifest that the case must go back for a new trial to the
lower Appellate Court The plaintifs who commenced their
suit by the procedure indicated in section 230 of the Codo of
vaﬂ .Procedure, alleged that the property which the defendant
had purchased, and either had dwpossessed or was about to dis _
possess them of in execution of the decree, was the joint property
of the family of which their deceased husbands bad been mem-
bers ; and that they were entitled to shares in that property, the
interest of that party whose rights had bheen .purchased by the
defendant being only a fractional share. They consequently
made application to the Court, and the Court proceeded as
directed in that section. The suit was dismissed by the Second
Priucipal Sudder Ameen ; but on appeal, the Additional Judge
gave judgment for the plaintiff. The ground of his dedision  is
this, After observing that the family was originally a Jo‘int
Hindu famlly, and that the evidence given by the defendant’ in
his opinion failed to show a separation ;he says : “ 1 hold it
¢ proved that the plaintiffs, tho widows of the sons of Kasinath
“and the son of Madhu, have been living as a joint Hindu
“family ;. that the presumption of Hindu law that the property
“js joint has not been rebutted, and that the plaintiffs are there-
“fore entitled to. half of the joint. property.’”” .The Judge
therefore considered that when the plaintiffs showed that the
family was up to that time living in commensality, withoat
any other circumstance whatever, it beca.me idcambent on thée
defendant to show that the property had ‘been _purchased with
the funds and for thegole beaefit of the party whose _rights he
had purchased, and on his failure to prove that clrcum,stance
he considered the plaintiffs were entitled to judgment.

That is not the law. - Insuch tases, it is not- sufficient for %he
plamtlﬂ’s to show the fact of commensality, but there must Ho
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IL in addition to that fact, the existence of joint funds ou’ of which
l“:r‘)',']’)"f ®4* the property might have been purchased. Where that is the
.. case, there is no doubt a presumption, but not a very strong pre-
MussaumUT
Drarwa Dam sumption in favor of the joint family.

Dasi. The decision of the Judge, therefore cannct be supported
and the proceedings must go back in order that he may determine
whether, in addition to the fact of commensality, there was &

' ~joint fund out of which the purchase might have been effacted ;
and after considering the evidence npon that point, as well as
any evidence which the defendant may have given to show a
separate purchase, he will determine on which side the balance

of evidence lies, and will decide accordingly.

Before Sir Barnes Paacock, K., Chief Justice, and Mr, Justice Mitter.
1808 MARK RIDDED QURRIE ANp AvoTRER (DEFENDANT) 0. S. V.MUTO
Moy 21, RAMEN CHETTY AND ANOTHER (PLAIRTIFFS,)*

Begistration of Document—Act XX of 1666~ Specifc Performance of

Agpeement.

.. The plaintif? lent defendant 20,000 rupees, and reesived s document in the
following-terms :—

“ QOn demand we promiss to pay S, V. Mutu Raman Chetty und C. T.
Chinnish Chetty, the sum of rapess twenty thonsand, value received.”

MeMo.

#B.L.B. “ Yor the ubove promissory note, the grant of tho dockyard and oﬂices ta
204. be deposlted in three days, and proper ngreement drawn out,

“The time of eredit to be oue yearor elghﬁeeu mouths, the interest at
Ra.1-10 per cent. per mensem.”

Ia a suit to compel specifi¢ performance, and for damagee on breach of the
'agreement contained in.The above Memo, Aeld; that the Menio, contained an
agreement of which a, Court of Equity would grant speciflc prrformance, had
not defeudsnt rendered speeific performance impossible,

Held slso, that the document did not contain an agreement creatmg an
interest in }and, and registration was no(’ therefo\e, necessary to render it
receivable in evidence under the Regxstrahon Aot XX of 1866,

The #act that the:document was received in evidence thhont a stamp, was
no reason for. revarsmg the decision in appeal.

% Ragular. Appes!, No. 1 of 1869, from a decree of the Recovder of
Mvoulm,om,‘dated the 21st October 1868





