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Be/ore Mr Justice Kemp and Mr. Justice Qlover. 

S H A L 3 R A M (DEFENDANT) v . M U S S T . K U B I R U N AND OTHERS 
(PLAINTIFFS-)* 

Act I . of 1869. ». 4— Btnt of Stone Quarries—" Quarrying." 
In a suit for rent under a lease of eight annas of a certain hill, and of four, 

teen bigas of land, by which the lessor reserved a yearly rent of rupees 201 
for the land, and the right of levying a yearly tax on the parties, who wer 6 

employed in quarrying the stone, hel i, this wa* not a suit cognizable by tho 
Revenue Courts, under Act X. of 1859. 

Khalut Chuiukr Qho$e v. William Minis (1) considered and approved. 

Baboo Tarak Nath Dutt for appellant. 

Mr. 0. Gregory for respondent. 
THE facts of this case sufficiently appear in the judgment of 

Kemp, J .—The point involved iu this special appeal being 

one of considerable importance and of some nicety, the pleaders 

• Special Appeal, No. 2767 of 1868, from a ddcree of tie Judge pi Gya, dated 
the 80th July 1868, affirming a decree of t'le Deputy Collector of that district, 
dated the 23rd January 1868. 

(1) 1 I.J , N. S., 426. 

1869 
A/rax. 

I t appears to m3 t h a t it cannot be so said, for all t ha t the 1869 ^ 
Court said in that decision was that Nabinkishor Roy had JBGQSBH PRA-
not established his title to the land, bat the fact remains that he K A 8 B

A ^ D ' 9 * I A 

is in possession of those lands, and i t does not follow that, be- ^ O O K B J M . 

cause he has failed in this Court to prove his title to the lands 
he may, therefore, be ousted by the petitioners from thein. If 
the lands belonging to the petitioners before us, and if Nabinkishor 
Roy is actually in possession of them, without any title, 
then the petitioners have their remedy iu a suit for possession ; 
and if on the other hand, as a matter of fact, Nabinkishor 
Roy, notwithstanding the Magistrate 's order of the 6th August 
1866, is not in possession, then the petitioners are not ag ­
grieved by that order. 

I n this view, I think that the petitioners have cot made out a 
«ase for our interference under the provisions of section 404, and 
I therefore agree in rejecting this application. 

27 
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1 8 6 9 on both sides have argued it at considerable length and w i t h 
SHALORAM great, ability. The special appellant before us is the defendant 

MTJSST. in the Court below; the plaintiffs, special respondents , sued h im 
KUBIBUK. £ o r a r r e a r s 0 f r e n t } amouut iug to rupees 779-7, and also to cancel 

his lease on account of default of payrrfent of the rent , and to 
obtain1 direct or khas possession. 

The course of the suit was a somewhat peculiar o n e ; the 
Revenue Authorities, iu the first instance, and we th ink r i gh t ly 
holding that they had no jurisdiction. On appeal, and remand 
of the case, the Collector, accepting the jur isdict ion, found t h a t 
the plaintiff had not made out his case against the defendant 
who was present, and dismissed the plaintiffs' suit. On appeal 
the Judge, ou the question of jurisdiction, held tha t " stone be ing 
ajproduct of tb,e land, it followed that the ren t of stone quar r ies 
was recoverable in the Revenue Cour ts ," the plaintiffs, therefore , 
obtained a decree for the amount due, calculated upon t h e 
admission of the defendants. 

The question of jurisdiction has again been raised by the 
pleader for the special appellant, and must now be considered. 

I t is unfortunate that in this case we have not the original 
lease or its counterpart before us. I t appears tha t the plaintiffs, 

a l though relyiug on the lease in support of their claim; accounted 
for its non-production with the plaint by alleging tha t they had 
'ost it. W e are not aware whether the Collector considered t h e 
non-production of the lease sufficiently excused; bu t it is clear 
t ha t the counterpart of the lease which was in the possession 
and power of the defendant, was called for under section 29 of 
Act X. of 1859, and was not produced; he said tha t the co-lessee 
of the present special appellant was colluding with t h e plaintiff, 
and tha t he had purposely withheld the counterpar t of the lease 
which was in his possession. Be this as i t may, t h e abseace of the 
lease or the counterpart of it is not very mater ia l , as the te rms 
of the lease are, for the purposes of this content ion, sufficiently 
se t out in tho writ ten statement of the defendant. I t appears 
from that «statement tha t 8 annas of a certain hill with 14 
bigas of land, and the r ight to levy a tax upon part ies who a re 
employed in cutt ing the stone at so much a head per a n n u m , 
-were included in the lease, t he rent payable being a lump 
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pleader for the special appellant that the present suit is not for S H A M 

arrears of rent due on account of laud, klitraj or l akh i ra j , or M U S S T 

on account of any r igh t of pasturage, forest r ight , fisheries, or the K l T B I R D 

like, so as to come vvithiu the purview of clause 4. section 23 , of 
Act X. of 1859. The pleader has called our attention to a decision 
on the original side of this Court, in the case of Khalut Chunder 
G-hose v. William Minto (1). W e are ot opinion that the principle 
laid down in tha t decision is a correct one, and that i t applies to 
the case before the Court. In the case alluded to, the plaintiff 
let five small pieces of land, together with extensive raining 
r ights tu the defendant ; t he land bei:i*r accessory and necessary 
to the enjoyment of those mining rights. In that case, as iu th i s 
case, the rent was indivisible, and there was no means of ascer" 
ta ining what rent was reserved on the land, and what on the 
mining r ights. In tha t case it was contended, as it has been dona 
in this case, by the pleader for the special respondent, that the 
case came under the class of cases for rent on account of " any 
r ight of pasturage, forest r ights, fisheries, or the l ike . " I n t h a * 
case the learned Judge observed, " t h a t ea^h of the modes of par t ia l 
enjoyment or use of the land," namely, the pasturage, fores* 
r ights , and fisheries, mentioned in the clause of the section 
quoted, " i s an instance of the use of the land as au agent of vital 
reproduct ion," and tha t " m i n i n g , smelting, and converting ores 
jnto metals, are clearly not the l ike . " Now, iu the case before us, it 
is clear tha t the rent is indivisible, and we cannot say how much 
was reserved on the laud, and how much on the right to quarry-
I t is also clear tha t th is small quantity of land was not taken for 
agricultural purposes, but was taken for purposes, subsidiary and 
necessary to the main purpose of the lease, namely, quarry ing 
the stone ; the land being required for the erection of the- hu ts of 
t h e stone-cutters, and, therefore, the principle laid down in the 
case quoted from the Indian Jurist applies to the case before th i s 
Court . I t has been said that because a small quantity of l and 
was taken, tha t , therefore, ths suit must be held to be a snfi 
for ren t of land, and, therefore, cognizable by the Revenue 
Author i t i es ; b u t in the case ot Furlong v. Johurree Mall (2) , 

(1) 1 I. J,, N. S., 426. (2) Hay's R»p., 1863, 453. 

sum of rupees 20L per auuum. I t has been contended b y t h g 
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i t ] was held that the right to erect salt golahs at certain 
ghau i s , and to charge a cess to persons for using them, did not fall 
within clause 4, section 23 of Act X . of 1859. Now, it is clear 
tha t , to enable a person to erect salt golabs, he must have taken a 
lease of the land, and have obtained exclusive occupation of t h e 
site of the golahs ; and, therefore, this case is also, in some measure, 
applicable to the case before the Court, inasmuch as, unless t h e 
defendant had taken a small portion of land to enable h im to 
carry out the main purpose of his lease, namely, the quarrying 
of the stone, his lease would have beea a l together infructuous 
W e also observe, from the terms of the lease, in as far as they are 
admitted by the defendant, and uofc questioned by the plaintiff, 
t ha t all the cultivated and culturable land and the product of the 
trees and such like were distinctly reserved, and did not form a 
portion of the defendant 's lease. I t was, therefore, obviously t h e 
intention of the parties and of the defendant to lease the land for 
the purpose of quarrying the stone, and the small are a demised 
was looked upon by the parties as necessary a n d accessory to 
the carrying out of the purposes for which the lease was taken . 

W e are, therefore, of opinion that this claim is one which d o e 5 

not fall within the purview o£ clause 4, section 23 of Act X. of 
1859, and that the Revenue Court had no ju r i sd ic t ion in the case. 

W e , therefore, reverse the decision of t h e Judge , and dismiss 
the plaintiffs' suit with costs, including th e costs of this special 
appeal. 

In respect of the remaining points taken by the s pecial gppellant^ 
we need not give any decision, inasmuch as we have held t h e 
suit to be one in which the Revenue Courts have no jurisdiction. 




