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1ser extinguished by the previous sale held by the Civil Court.

sﬁ::‘n‘;;’fl The sale held by the Revenue Courts in this case, was
. not held for any arrears of rent due on account of the tenure
Ham Cmans g
DEA subsequent to the date of the plaintiffs’ purchase, and no ques-
B “'I'l‘ﬁ;n 4 tion arises as to the effect of th. provision' relating to the regis-
Kuxwoxar. tratior of the purchaser’s name in the zemindar’s sherista laid
down in section 27, Act X of 1859. Under such circumstances
it is difficult to make out how the subsequent purchaser can
possibly pretend to bave acquired a title superior to that of the
plaintiff, the purchaser at the prior sale. There is no law that
I am aware of which lays down that the tenure itself is hypo-
thecated for the rent, nor has it been shown to me that there
was any such stipulation in the original lease by which this
tenure was created. The mere existence of a decree for arrears
of rent did not and could not subject the tenure to any lien
or hypothecation, and the purchaser under the Civil Court
decree must be therefore held to have acquired a full and com-
plete title before the sale held by the Collector. I do mnot wish
to express any opinion as to the correctness or otherwise of the
decisions relied upon by the special appellant beyond remarking
that the facts are not analogous.

Before My. Justice Bayley and Mr. Justice Hobhouse.
1863 MAXBUL ALI(oNE oF tBE DErunpaNTs) ». SRIMATI MASNAD BIBI

Aypril 37. (PLAINTIF®,) AND . THERS (DE¥FENDANTS).*
P —— .
Evidence—Copg of a Copy—Guardian.
See Ind An original document, upon which the plaintiff based his suit, was proved

Tvid Act tobe in the possession of the defendant. In & previous suit, the defendant’s
I of 1878, mother had filed the document ; and on removing it, bad according to rules

See, of practice, placed a copy there instead. The defendant on being summoned
failed to produce the same,
Held, that a copy of such copy, so filedin Court, was admissible as evidence
Held also that a mother can bind her sous, acting in goed faith as thei
guardian.
Baboo Akhil Chandra Sen for appellante
Mz, R, E. Twidale for respondents.

Special Appeal, No. 3069 of 1868, from a decree of the Subordinte
Judge of Chittagong, dated the 22nd Angust 1868, affirming a decree of the
Moonsiff of that district, dated the 7th February 1868,
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The facts of the case fully appear in the judgment of the Court __,183? _
which was delivered by

MaxpUL AnL

0. ..
ini : . Mans
BavLEY, J.—I am of opinion that this appeal must be dis® s‘;‘:;"'ﬁm'
missed with-costs.

The plaintiff sued for a two-anna share of certain property,
under a deed of partition.

The defendant’s case was that the plaintiff had no right under
the deed of partition ; that the defendant’s father was entitled to
the whole of the property, and that the Bandhaknama and Sole-
nama adduced in support of plaintifi’s case, were collusive deeds.

Both the lower Courts have given the plaintiff a decree.

Against that decree the defendant appeals specially, and urges
1stly, that the Bandhaknama, on which the suit is based, being a
copy of a copy is not admissible as evidence.

Now there is a finding of fact, that the original document was
filed in Court in 1856 by the defendant’s mother and again taken
away by her under the ordinary rules of Courts in such cases,
viz., that when a party is permitted to take any original docu-
ment filed on the records of a Civil Court, such party is bound

to file a copy, authenticated as carrect, to take the place of the
original,

In the present case, the defendant was called upon fo produce
the original which was found as a fact, to be in her custody-
This the defendant did not do. The plaintiff then went to the
Court, and from thence got a copy of the authenticated copy
which had taken the place on the record of the original removed
from it by the defendant as above set forth,

The English law of evidence cited to us by the pleader for
the special appellant, in regard to the copy of a copy, was never
intended tobe applied to such circumstances as these, and it has
been laid down by the Privy Council that the English law of
evidence is not in all cases to be strictly applied in the Indian
Courts, but only in those cases where the circumstances are sach
as can fairly admit of it.

There is a supplemental answer filed by the defendant in
which the objection, that the copy of the copy is not admissible
a8 evidence, is taken in this way, v:z., that it was inadmissible by
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_reason of a certain rule of evidence laid down in Mr. Norton’s

Maxsun ALTwork on evidence (1), and also by reason of the value of
v. . . N .
Sengarr Mas- the stamp on which the copy was engrossed being insufficient.

Nab BiBi.

Whether the point was really pressed before the first Court or
not, is not shewn to us, either by the judgment of the Court or
otheryise; but be that as it may, when the original deed was
found to be at the command of the defendant, and the plaintiff
demanded of the dofendant to produce it in Court, and shewed
herself ready to procure the primary evidence, and was only
obstructed by the recusance of the defendant, and so forced to
have recourse to the secondary evidence. I think that the very
best secondary evidence was the copy, which was filed by the
defendant herself, on the records of the Court in lien and asa
correct copy of the original.

Now, as the first copy could uot ordinarily under the rules of
our Courts be removed from the custody of the Judge, it was only
left for the plaintiff o take a copy of what the defendant herself
placed there as a counterpart of the original, and it may be added
that throughout the whole proceedings no clear objection has
been taken as to what, if any, inaccuracy existed in the copy
produced by the plaintiff. I think, therefore, that under these
circumstances, there is no rule of law in our Courts of equity
and good conscience to prohibit the reception of the copy as
evidence in a case like the present.

The third ground is divided into two parts. The first part is
that the admissions in the Solenama, relied upon by the plain-
tiff, cannot support her claim without evidence ; that they were
made by the plaintiff’s mother and authorized by her; but it is
clear that she did appoint vakeels to conduct her case in 1856,
and those vakeels, by virtue of their vakalutnama, did putin
that Solenama in her behalf. This is prima facie evidence
that what was done was done by authority. It was always open
to the defendant to shew that it was not done under authority.
No proof, however, has been given or was even offered to estab-
lish this last point.

The second part of the objection is, that the Solenama can-
not prejudice the defendant, as he was a minor at the time of .its

(1) Page 283, § 581.
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execution ; but it is clear that it has been taken for granted by 1889
both sides in the Courts below, that the mother throughout acted Maxsur Ar:
for herself and as guardian of her children, and nothing h&S,SRI‘KA:‘.IMAS-
been shewn by the defendant to disprove this ; further, I concur ™*P Rrer.
with the lower Appellate”Court in holding that when a mother, as

a constituted guardian, acts in good faith for her children ih any

litigation, they are bound by those acts. Of course, in case of

any illegal or fraudulent act of the guardian, the minors bave

specific remedies by personal actions, and be that as it may, the

fact of the mother’s having acted and having had power to act

as ‘he guardian of her minor children, was never gquestioned in

the lower Courts,

Upon the whole, we see no ground to interfere with the deci-
gion of the lower Appellate Court, and we therefore dismiss this
appeal with costs.

Before Mr, Justice Bayley and Mr. Justice Hobhouse.
JUGGESH PRAKRKASH GANGULI anvp NILKAMAL MOOKERJEE

1869
(PETITIONE RS.)}* April 27.
gy
Act XXV. of 1861, ss. 318, 404—Suit for Possession—Declaration
of Title.

A plaiatiff in a civil suit brought for confirmation of his possession by a
declaration of his title to certain lands, obtained, peuding his suit, an order
{from the Magistrate, under section 318 of the Criminal Procedure Code,
that he should be maintained in possession, until ousted by due course of law_
'Phe suit wn3s dismissed, plaint'ff failing to prove his title, and the defendants

then applied to the High Court, under section 404 of the Criminal Procedure
Code, to set aside the Magistrates’ order, and put them in possession.

Held, their proper course was by a suit in the Civil Court for possession,
and the application under the Criminal Procedure Code was rejected.

Tars was . an application under section 404 of the Criminal
Procedure Code, to set aside an order of the Magistrate under
section 318 of the same Code.

Nabinkishor Roy, for himself and as guardian of Chandra
Kumar Roy, instituted a suit, on the 6th October 1866, against
Juggesh Prakash Ganguli and Nilkamal Mooqujee, for con-
firmation of possession and title by setting aside an order of the

* Application under section 404 of the Code of Criminal Procedure,
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Juaecusu Pra-
XAsH Gangopl
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Survey Authorities, and for rectification of the survey map in re-
lation to Chur Balla, appertaining to Mauza Chur Ballamaina,
No. 1480 in the Towji of the Collector in the district of Tip-
perah. After having instituted the suit, Nabinkishor Roy, on
the same day, applied to the Magistrate, under section 318 of the
Code bf Criminal Procedure, and a proceeding was then recorded,
declaring that Nabinkisbor Roy was in possession, and was en-
titled to retain possession of the disputed Chur lands. Juggesh
Prakash Ganguli and Nilkamal Mookerjee disputed the legality
of the Magistrate’s order, on the ground that it did not appear on
the record that the Magistrate was satisfied as to the likelihood
of a breach of the peace taking place. The Judge, on appeal,
refused to interfere with ths order, which still remained in
force.

On the 21st December 1866, the present applicants filed their
written statement ag defendants, denying Nabinkishor’s title or
possession of the lands; and on the 28th August 1867, the Judge
of Tipperah gave a decree, dismissing the plaiotiff’s sanit. This
decision was upheld on the 19th August 1868 by the High Court
on appeal. Nabinkishor Roy, nevertheless, still remained in pos-

session of the disputed land under the Magistrate’s order and

refused to give up possession.

Mr. Allan and Baboo Tarack Nath Dutt, for the petitioners, now
moved on a petition setting forth the above facts, that the record
of the proceedings before the Magistrate on the 6th October 1866,
be sent for, and the order then made set aside, on the ground that
it had been determined by a competent Court that the lands com-
prised in the Magistrate's order did not belong to Nabinkishor Roy,
but to the present petitioners ; and that, therefore, Nabinkishor
Roy was not entitled to be maintained in possession under the
said order.

Bavviey, J.—I am of opinion that this application must be re=
jected. It is made under section 404 of the Code of Criminal Pro-
cedure, and we are'asked to set aside the order of the Magistrate
of Nowakhally, dated the Gth November 1866, and declare that
the pefitioner is entitled * to resume that possession which he
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lost by the force and effect of the said Magistrate’s order.”” _ 3869
This prayer is based on the statement that, by a judgment of Jusessm Pxma-
his Court, dated the 19th "August 1868, it was held that the xun:}::ovnt
plaintiff, in his appeal No. 322 of 1867, against the presen ﬁm.
petitioner, had given no ¢vidence whatever of his title or posses-

sion, and that the right and title to possession of the petitioner

were thereby established.

Now, the terms of section 404 are these :—*“ The Sudder
¢ Court may, on the report of a Court of Session or of a Magis-
¢ trate, or whenever.it thinks fit, call for the record of any
¢ criminal trial, or the record of any judicial proceeding of a
¢ Criminal Court, other than a criminal trial, in any Court
“ within its jurisdiction, in which it shall appeay to it that
“there has been error in the decision on a point of law
““ orthat a point of law should be considered by the Sudder
¢ Court, and may determine any point of law arising out of
¢ the case, and thereupon pass such order as to the Sudder
¢ Court shall seem right.” In the first place we are asked to
exercise our extraordinary powers under the provisions of sec”
tion 404 of the Criminal Procedure Code, thatis to say, we are
asked to declare that the Magistrate passed the order, under
gection 318 of the Code of Criminal Procedure, so illegally that
we should interfere under section 404. I do not think that the
Magistrate has, in any way, proceeded either without jurisdiction
in this case, or illegally, I, therefore, consider that we should nob
admit the application under section 404 of the Criminal Proce-
dure Code. But, irrespective of that, I do not see that, under
section 404, any power has been given to us to require the
Magistrate to set aside his order ; and by reason of the decision
of this Cour;above cited, to allow the petitioner *“ to resume
“ that possession which he lost by the force and effect of the
¢ gaid Magistrate’s order.” There isno decree in favor of the
applicant which can be executed, so as to give him legal posses-
sion. There is merely a ruling By this Court that the plaintiff
in that case alleged title and undisputed possession, such as no
way proved this allegation. I do not think that this decision is
such an order of a competent Court as would justify the Magis-
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trate considering it as a decree for puting the appellant in pos-

Jwgessu Paa- session. 1 reject the application with costs.

Kasn GangwLl

ARD
WILKAMAL
MoOERRIRD,

Hosnousk, J.—The facts on which this application, under
the provisions of section 404 of the Code of Criminal Procedure,
is fdunded, are these :—

One Nabinkishor Roy sued on the 6th October 1866 for confirm-
ation of his possession of by declaration of his title to certain
lands. While this snit was pending, proceedings were taken by
the said Nabinkishor Roy before the Magistrate, under section
318 of the Code of Criminal Procedure; aud on the 6th Novem-
ber 1886, the Magistrate, under the provisions of the section I
have quoted, gave judgment to the effect that Nabinkishor Roy
was the person in possession of the property in question, and
passed an order that the said Nabinkishor Roy was to be main-
tained in such possession, until ousted by due course of law.

In the suit instituted on the 6th October 1866, the present
potitioners before us were defendants, and they denied Nabinkishor
Roy’s right to the lands in question, and eventually, viz., on
the 19th August 1868, Nabinkishor Roy’s suit was dismissed in
regular appeal by the High Court, on the ground that he had
not establiched his title to the lands. It is-under these circum-
stances that the petitioners before us ask us to set aside the
Magistrate’s order of the 6th November 1866. It is not shewn
to us that in this decision there has been any error in point of
law, but we are asked to cousider a particular point of law, and
pass sueh orders as may seem right to us. The point of law is
this, vsz., that when this Court has on the civil side determined
that Nabinkishor Roy had no title to the lands, in dispute then
the Magistrate's order of the 6th November 1866, confirming,
Nabinkishor Roy in possession of those lands, is an order which
of itself falls to the ground, and should, therefore, he set aside.
Butthe law says that the person ‘who is confirmed in pos-
session, under an order of this kind, shall remain in possession,
until odsted by dwe course. of law. The question, therefore, is
whether- Nabmkishor Roy can be said to have been ousted by due
course of law, by virtue of the decision of the 19th August 1868.
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1t appears to mz that it cannot be so said, for all that the _ 1869
Court said 1in that decision was that Nabiokishor Roy had Juearss Pra-
not established his title to the land, but the fact remains that he **™ v ****
is in possession of those lands, and it does not follow that, be- gz‘;“‘::::‘ .
cause he has failed in this Court to prove his title to the lands,
he may, therefore, be ousted by the petitioners from theth. If
the lands belonging to the petitioners before us, and if Nabinkishor
Roy is actually in possession of them, without any fitle,
then the petitioners have their remedy in a suit for possession ;
and if on the other bhand, as a matter of fact, Nabinkishor
Roy, notwithstanding the Magistrate’s order of the 6th August
1866, is not in possession, then the petitioners are not ag-
grieved by that order. '
In this view, I think that the petitioners have rot made out a
case for our interference under the provisions of section 404, and
I therefore agree in rejecting this application.

>ty e e

Before Mr Justice Kemp and Mr. Justice Gloyper.

SHALZIRAM (DeEpPENDANT) v. MUSST. KUBIRUN AND OTHERS
(PLAINTIFFS.}*

Act X. of 1859, s. 4—~Rent of Stone Quarvies—=*¢ Quarrying.”
To a suib for rent under a lease of eight aunas of a certain hill, and of four.
teen bigas of land, by which the lessor reserved a yearly vent of rupeea 201
for the land, and the right of levying a yearly tax on the parties, who wer®

employed in quarrying the stone, Zeli, this was nota snit cognizable by the
Revenue Ueurts, under Act X. of 1859.

Khalut Chunder Ghose v. William Minte (1) cousidered and approved.

Baboo Tarak Nath Dutt for appellant.
Mr. 0. Gregory for respondent.

1869
April 28.

TaE facts of this case sufficiently appear in the judgment of
Kexe, J.~The point involved in this special appeal being
one of considerable importance and of some nicety, the pleaders

# Special Appea), No. 2767 of 1868, from a dacree of the Judge of Gya, dated

the 80th July 1868, afirming a dacree of the Depu'y Bollector of that distriet,
dated the 23rd January 1868.

()1 LJ,N. 8,426
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