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CASES IN THE PRIVY COUNCIL. [B.L. R.

BANK OF HINDUSTAN, CHINA, AND JAPAN
v. THE EASTERN FINANCIAL ASSOCIA-
TION LIMITED.

ON APPEAL FROM THE HIGH COURT OF JUDICATURE
AT BOMBAY.

Indian Compantes’ Act X. of 1866, s. 174 —Power of Liquidators
to compromise under sanction of the Court.

Under seetion 174 of the Indian Companies’ Aect, the Court has power to
sancfion compromises of calls, dsbts, and liabilities, before the list of eon-
tributorées has been settled or the competence of the shareholders has been

ascertained,
The Privy Council will be reluctant to interfere with the discretion of

Courts having jurisdiction to sanction a compromise by the liquidators of &
company winding up wunder section 174 of the Indisan Companies’ Act,
where all the facts have been placed before the Court in India, and there is
10 reason to suppose thatithe proceedings for a ecompromise have been taint-
od with fraud.

K parte Totty distinguished (1).

I~ this case their Lordships must assume the validity of the
order of the 26th of July 1866, against which no appeal has
been presented, and by which the Eastern Financial Associu-
tion has been ordered to be wound up. This order is the founda-
tion of the proceedings, and assuming its validity, there are two
questions raised by the present appeal ; first, whether the compro-
mise which was sanctioned by the order of the 26th June 1867
was one which the Court was competent to sanction; and secondly,
whether the Court assuming it to have the power ought to
have exzercised that power under the circumstances of this case,

The words of the 174th section of the Indian Act (2)
are that “the liquidators may, with the sanction of the
“ Court, where a Company is being wound up by the
“ Jourt, compromise all calls and liabilities to calls, debts
¢ and liabilities capable of resulting in debts, and all
“ claims whether present or future, subsisting or supposed
“ to snbsist between the Company and any contributéry
“ or alleged contribufory or other debtor or person appre-
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¢ hending lability to the Company, and all questions in Il’é(s%
“any way relating to or affecting the assets of the com- Bans oF
“piny or the winding up of the company generally g};xfﬁ:ﬁ,
“ upon such terms as may be agreed upon, with power — jaran
“ for the liquidators to take any security for the discharge of Tem Eiwmm
<t guch debts or liabilities, and to give complete discharges in re- Agsﬁﬁnc-:::
“« specﬁ to all or any of such calls, debts, or habilities.”” These  pLimurep.
words are very wide and’general, and they are similar to those
contained in section 160 of the English Winding-up Act of
1862 (1). It may be conjectured thatthe great amount of costs
and expenses incurred in the winding up of those Companies in-
duced the Legislature to increase the powers of the Court with
respect to compromises, in order to the diminishing of the
amount of those costs. The words which are to be found in this
section,.especially the words  liabilities to calls,«lebts, and liabi-
*¢ lities capable of resulting in debts, snbsisting or supposed to
“subsist,” and the words ¢ alleged contributory,” plainly show
that the compromises intended to be sanction®d might be entered
in#o before the list of contributories had been settled, or the
liabilities or competence of the shareholders had been ascer-
tained. It appears to their Lordships that the compromise in
question is a compromise with contributories or alleged contri-
butories, and consequently that if is a compromise within the
words of the section in question.

The authority of the case of ex parte Totty (2) has been
much pressed upon the consideration of their Lordships, but
the real ground of the decision in thas case is explained in the
marginal note of the case, which states that, « a Company was
““being wound up compulsorjly, after an abortive attempt
“to.wind it up voluntarily, and the official liquidators agreed
“with thirty-five shareholders to compromise their liabilities
“for a fixed sum, those shareholders insisting as a condition
“that the data upop which the compromsic was foanded
“should not be divulged. The compromise was sworn to be
“founded upon details of property and circumstances which if
“made known would operate detrimentally to the thirty-five
“shareholders and to the interests of the Compauy. The ofii-

(1) 24 & 25 Viet., ¢. 89. (2) 29 L. J. Ch., ™2,
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1869 “ cial liquidators applied to the Court to sanction the compromise

— ‘““under that condition, in pursnance of the 19th section of the
Hrvwostay, © Companies’ Amendment Act, 21 & 22 Vict., ¢. 60. Some of
C“‘;‘;A‘;‘“ “ the creditors opposed on the ground of the data not being

v. ¢ stated, and the application was refused with costs ; and on ap-
Tue EASTERN ¢ .. .
Foancian ¢ peal the decision was affirmed.” But in that case, there was
‘ﬁil’;:;‘_m no question as to the liability of the thirty-five share-holders,
the question was as to the amount which was likely to be
recovergd from those thirty-five shareholders, and that, of course,
was the question which the Court had to decide when it came
to consider whether such a compromise was advisable or nob
and the grounds upon which that question was to be determined
were, from the very terms of the compromise itself, to be kept
secret. The mere statement of these facts is sufficient to dis-
tinguish that case from the present, in which there are two
very different questions : first, whether these persons who are
alleged to be contributories are contributories at all ; and, second-
ly, whether, assuming them to he placed upon the list of contri-
butories, they would be able to pay any, and if any, what propor-
tion of the amount of the calls which might be made upon them ?
Now the first of these questions, viz., whether they are con-
{ributeries at all, depends very much upon the time which is to
be fixed for the commencement of this winding up. That is a
most material point upon which the ultimate determination of
the question as to who are the persons liable to be placed upon
the list as contributories would depend. All the facts relating
to that point are apparent upon the affidavits and upon the
orders of the Court itself; for in truth it mainly depends upon
the effect which is to be given torthe very singular orders which
appear to have been made for the winding up of this Company ;
there having been a winding up orderin the first instance, then
a proceeding in the nature of a voluatary winding up, thena
discharge of the former orders, and then witimately the order of
1866, which is the foundation of the present.proceedings. Now
all these matters were perfectly patent to the Court and to all
the shareholders ; and they gave rise to the doubt which existed
as to the date at whith the winding up of this Company ought
to be considered as commencing,




VOL. I1I.] CASES IN THE PRIVY COUNCIL. 1

Soalso with respect to the competency of the shareholders, P C.
the. Judges had before them, on the evidence in this case and 1869
from their knowledge of the then state of circumstances exist- ; ioe o,
ing at Bo‘mbay, reason to doubt whether the persons who were CBISI:P::D
on the list of contributpries, as alleged contributories, wounld he >
able tp pay any considerable sum, supposing they were ultimate- TH;.”f prbbiy
ly placed upon the list. In the present case, therefore, there was A:;;::::N
no agreement for secrecy, there was no object in secrecy, there
was no attempt at secrecy ; everything was brought fairly before
the attention of the Court; and consequently in the opinion of
their Lordships, the case of ez parte Totty cannot be considered
an anthority inconsistent with the decision at which the Indian
Courts have arrived.

That brings us then to the consideration of the second ques-
tion, viz., whether, assuming that the Court had power to sanc-
tion such a compromise, that power was properly exercised in
the present case.

Now the power is, as has been already said, one of so wide
and extensive a character that it is doubtless one which ought
to be exercised with very great caution ; but, on the other hand,
in accordance with the principle upon which this Board has
always acted, their Lordships would be extremely reluctant to
interfere with the discretion of the Courts in India when two
Courts there had arrived at the same conclusion in such a case
as this, unless it could be shown that these Courts had acted
npon an erroneous principle. A question respecting such a
compromise as that which is now under consideration is one fall-
ing in a peculiar manner within the diseretion of the Judges
before whom it is brought, and in this case that discretion
appears to have been exercised with great caution. The fact of
the opposition of the present appellants to the proposed com-
promise was stated to the Court in the affidavit which was
filed on the part of the official liquidator. All the creditors had
due notice of the intention to bring this question before the
Court, and the appellants themselves were heard by counsel
in opposition to the order which was proposed to be made for
sanctioning the compromise. It appears upon the evidence that
all the creditors in Bombay~—that is, all the creditors who had
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P]-ssg the best means of forming a judgment upon the question, at all
events upon the second of the two questions, viz., the compe.

Bavx oF :
“Hinpusman, tency of the shareholders assuming them to be placed upon the
C‘“_)"AAI;A o> list—all of these creditors assented to the terms of the compromise.
'I‘nnE:;rmu From the first there were only three opnonents, and of these,
Fivaneray, the present appellants, who are themselves a Company under
Asﬁ?;’{;:;ﬁ“ liquidation, alone appear here before their Lordships; and it
is stated in the affidavit, and not denied, that the persons con-
cerned ‘n the management of the affairs of this appellant Com-
pany, now under liquidation, had sent out orders to Bombay
not to accede to any compromise whatever. In addifion to this,
Mr. Hamilton, one of the official liquidators, states in his affi-
davit that he, after the retirement of another liquidator, con-
sidered himself as bound to act, and that in point of fact he did
act, as protector of the interests of the creditors. He says
that he has given careful consideration to all the circumstances
of the case so far as they bear upon the question of the advisabil-
ity of this compromise, and that in his judgment there is no
doubt tkatitis one which is very advisable, having regard to
the interests of the creditors. He says that all the books of
account had been from the first open to the inspection of the
creditors, and that some of the principal creditors have in fact
for a considerable time retained possession of some of the books
and accounts, or copies of them. No question has been raised
as to the bond fides of all or any part of the proceeding which
are now before us ; all the material circumstances of the case
were brought at the time to the attention of the Court, and
were matters in respect of which the High Court of Bombay
was much more competent to arrive at a satisfactory conclusion

than this board can possibly be.

As, therefore, their Lordships have, in the first place, no
doubt as to the jurisdiction of the High Court to make the
order in question, and in the second, as they see no ground for,
coytrolling the discretion which that Court has exercised in
accordance with the wishes of the great bulk of the creditors,
their Lordships will fcel it their duty humbly to advise Her
Majesty that the order of the High Court of Judicature at Bom-
bay onght to be affirmed, and this appeal dismissed with costs,





