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Land separated from Estate by a change in course of a River—Reg. XI . of 
1825, «• 4, cl. 2—Immemorial Custom-

"When a party has proved that land which formed part of his estate has by h 
sadden change in the course of the river been separated, he is entitled to recover 
sach land under clause 2, section 4, Regulation XI, of 1825. 

When a party claims such land upoa the ground of immemorial custom, ha 
must prove such custom. 

The canoongo papers are not sufficient evidence to prove immemorial dustom. 
The proceedings shewing that such custom obtains on the banks of one river 

will be no evidence to prove that it obtains on the banks of another. 

T H E I E Lord«hips are of opinion that the only arguable ques

tion upon this appeal is, whether it has been established, within 

the meaning "of the 2nd section of Regulation X I . of 1825, ( 1 ) ; 

tha t there is an immemorial custom by virtue of which the river 

Ganges at the point in question is taken to be the boundary 

between the estates on either bank, so that alluvial land, l ike 

that in question, belongs to one or other of those estates accord

ing to the actual course of the river. 

If that custom is not established, their Lordships are perfectly 

satisfied that the appellant had succeeded in the Court below in 

establishing every circumstance which was necessary to bring 

his case within the 2nd clause (2), of the 4th section of the same 

* Present:—LOED CHELMSFOKD, SIK JAMES W.COLVILE, LORD JUSTICE 
SELWYN, LORD JUSTICE GIIFABD, AND SIKLAWKENCE PEEL. 

(1) See. 2, Regulation XI. o/1825.— alluvial land between the parties whose 
*' Whenever any clear and definite ua. estates may be liable to such usages." 
age of shikast pawast, respecting the 
disjunction and junction of land by (2) Clause 2, Sec. 4, Regulation X I . 
the encroachment or recess of a river, of 1825.—"The above rule shail not be 
may have been immemorially estab- considered applicable to cases in which 
lished, for determining the rights of ariver,by a sudden change of its course, 
the proprietors of two or more eonti. may break through and intersect an ea-
guous estates divided by a river(such as tate,withoutany gradual encroachment, 
that the ntRn channel of the river di- or may by the violence of stream sepa-
Tidingthe estates.shall be the constant rate a considerable piece of land from 
boundary between them, whatever onees(ate,and join it to another estate, 
changes may take place in the course of without destroying the identity anS 
the river, by encroachment of one side preventing the recognitor of the land 
and accession on the other), the usage so removed. In such cases the land, on 
so established shall govern the decision being clearly < ecognized, shall remain 
of all claims and disputes relative to the property of its original owner." 
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p - 0 - Regulation; that he had shown tha t the land was separated from 
1869. & V 

his estate by a sudden change m the course of the river ; and had 
£ A I WANIK 

CHAND clearly identified it as cultivated land which had formed a portion 
MADHOEA*. of his estate. 

Upon the question of immemorial custom, he had the judg
ment of the Zilla Court in his favour. The learned Judges of 
the Sudder Court have reversed that judgment on the ground 
that they thought there was sufficient evidence of the custom t o 
warrant them in so doing. That is not their Lordships' opinion-

The reasons assigned by the learned Judges do not support 
their conclusion. 

They rely principally on the letter of the Collector, 
Mr . Morris, which was written in an earlier stage of the 
proceedings mentioned in the record to the Sudder Board of 
Revenue, but it seems to their Lordships tha t they have put 
an entirely erroneous interpretation upon that letter. T h a t 
letter, as their Lordships read it, amounted to this : tha t the main 
stream of the Ganges had hitherto been held to constitute the 
boundary of the two pergunnas for police and fiscal purposes ; 
and that if that rule were to determine the proprietary right t o 
an alluvial land, it would no doubt follow tha t the land in ques
tion belonged to the zemindari on the southern side of the river. 
But the Collector went on to state his opinion, and to give 
r easons for that opinion, that the question of proprietary r ight 
was not to be determined upon that principle. Therefore, the 
Judges of the Sudder Court seem to have been in error in treat
ing the opinion of the Revenue Officer so given as an argument 
for coming to the conclusion to which they did come, and it may 
be further observed that the Sudder Board of Revenue, the 
authority to which the Collector's letter was addressed, does not 
appear to have taken that view. 

Then as to the other evidence upon which the Judges of the 
Sudder Court rely, i t seems to their Lordships to be far from, 
sufficient to justify the conclusion that an immemorial custom 
had been ^proved. The canoongo's evidence, which has been 
chiefly relied upon, is clearly too slight for that purpose. The 
proceeding with reference to the Gogra, which is set forth in 
the record, if it amounts to a decision that such a custom as 
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tha t -which is now set up obtains on the banks of that river p °-
V 1869. 

affords no evidence that a similar custom exists on the banks of —— 
the Ganges where it forms the boundary between the pergunnas CHAMD 

Jhosi and Chail. The language of the Regulation implies that M a t > h ' 0 ' b a m 

t he custom to be proved,is a local custom. 
Upqn the whole, then, their Lordships are of opinion tha t in 

holding that the custom was established, the Court below was 
wrong. 

The only further question for their Lordships to consider is , 
whether they should reverse the decree'under appeal and affirm 
the deeree of the Court of first instance, or whether they should 
remit t h e case as the Judges of the Sudder Couri seem at one 
t ime to have thought of remitting it for a new trial ? I t appears 
tha t the parties were fully informed what issue they had to 
prove ; they should have come prepared with evidence to prove i t 
if it was capable of proof, and they have failed to do so-

Their Lordships think therefore they oug^ht to take the first 
of the before mentioned courses,TO'.?., reverse the judgment of the 
Court of Appeal, and affirm the judgment of the Zilla Court. 

Considering however that the case of the respondent may 
have failed from mere defect of proof, and that similar cases may 
arise between other parties in the neighbourhood of this locality, 
their Lordships are desirous to state by way of caution that this 
j u d g m e n t should not be quoted in any future case between other 
parties as a conclusive decision of this Court of Appeal, to the 
effect tha t any such custom as that which has been here alleged 
exists. All they in tend to decide is, that it lay on the respon
dents to prove the custom which it was essential to their t i t le 
to prove, and tha t , as they have 'failed to do so, the title of the 
appellant must prevail . 

Their Lordships therefore will humbly recommend Her 
Majesty to reverse the decree of the late Sudder Dewanny Adawlut 
a t A g r a ; in order tha t , in lieu thereof a decree be made dis
missing the appeal to that Court from the decree of tho Zilki, 
Court of the 27th July 1861 with costs. And the respondents 
must also pay the costs of this appeal. 




