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1870 must be seb aside. Of course, as the Judge says, this will not prevent the
QUEEN Magistrate from passing a fresh order, after hearing evidence and giving

RAI Z~cm.u- the paJ::ties opportunity to show cause, but he cannot pass an order, without
PAT SING. first issuing a rule to show cause.

1870
J1!ly 13.

Before ]Ir. Justice Phecw a1ul Mr. Justice Mittel'.

.MAHOMED ALI AND OTHEI.IS (PLAITIFFS) v. JUGA.L RAM CHANDR.A.
(DEF~1\DANT).*

Bight of lVay-Q1~estions of Fact.

THISwas a suit to enforce a right of way over the land of the defendant.
The defendant denied thc existence of any right of WfLY over his land..
The Moonsiff found from the report of the Ameen that there were traces

of a road over the plaintiffs' land, and from the evidence of witnesses (one
of whom had deposed to the effect that the plaintiffs had used the road for

8 or 10 years; rtnother, that it had been used for 10 or 11 years; and a.third
that it had been used for 14 years) that the plaintifls had used the road for

a period of 14 years previous to the defendant's obstruction to such user.
IIe accordingly passed a decree in favor of the plaintiffs.

On appeal, the Judge found that the land in dispute had been settled
with the defendant by the Government in"1867 ; that there was no rescrva,

\.

tion of any right of way in such settlement ; that, previous to such settle-

ment, the land had remained unassossed waste land, of which the Govern.
ment was the sole proprietor; that the public are generally 11110wed by
Government to use these lands while they remained unassesso d to eut
timber and collect jungle product. He held that such use could not confer
a prescriptive right and even if it did, the silence of the plaintiffs at the
time of the settlement raised a presumption that they had not used the lands

long enough to raise such a right. He accordingly dismissed the plaintiffs'

suit.
The plaintiffs appealed to the High Court.

Baboo Kal1'lJrasanna Roy £01' the o.ppellcnts.

Baboo 'I'arakna/h. Sen for the respondent.

The judgment of the Court was delivered by

PIIEAR, .T.- We think that there is no error of law in the judgment o'f the
lower Appellate Court.

That Court was called upon by the plaintiffs to declare that they had a
right of way over certain lands belonging to the defendant; and the plain­
tiffs supported their claim of right by certain evidence ,of user,

• Special Appeal, No. 458 of 1870; from a decree of the Deputy Commissioner
of Caohar, dated the 18th December 1869, reversing llo decree of the Moonsijf of
that diatriot. dated the7th September 186\)'
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'1'he Court below has refused to infer from that evidence that the plaintiffs 1870
have the right which they claim. It does not appear tous that the Judge MAHOMED ALI

made any error of law in refusing to draw that inference. !I.

As far as we can see, the evidence of user was in its character vl!t·y inde- .TUGAl. R.UI
fini Th .., . . CIUKDRA..mte. ere was very little, If anything, to show that It was user as of right,
agamst. the defendant and his predecessors in the possession of the land.
Indeed.according to the case of both parties, snch user as had taken place
appears, for a considerable portion of the time at least, to have been a user
by passing and re-passing over waste and jungle lands which nobody had
any interest in disputing.

There was alsd evidence which tended to rebut the presumption as to the
right which might possibly be justifiable upon the user alone, and the lower
Appellate Court drew attention to that evidence, and argued from it that
the plaintiffs never had in fact the right which they claim.

vVe do not, in dismissing this appeal, say that, had the lower Appellate
Court, in its discretion and on a full view of the evidence on the record,
come to the opposite finding to that at which it has come, that finding would
necessarily have been bad in law.

Several cases have been cited to us in which this Court has declined to
interfere with findings of fact which have been come to by Courts ofregular
appeal upon certain evidence of user. But this Court has never .yet under­
taken to say that user of a specified kind must necessarily in law lead to the
inference that the party who has enjoyed that user had a right of way. In
all cases where a right of way comes in question, and the party claiming the
right supports his claim by evidence or user only, the Court, which is the
judge or ~act, must satisfy itself as best it can upon that evidence, having
regard to all the circumstances uuder which the user took place, whether or
not the user was rounded on actual right. The guiding principle to be observ-

.~

ed is that open user or another person's land for the purposes of a road or
path-way, if continued without interruption for a long time, and not shewn
to be attributable to permission or sufferance on the part of the owner, pro'
perly induces thepresumption that the user was of right.The only otheralter­
native would be that each passing and re-passing was a trespass, and the law
will rather presume that acts ,such as these constantly repeated for a consi­
derable length of time before all the world, are rightful than that they are
wrongful.

The sooner it is understood that these questions are substantially questions
of fact to be determined upon the evidence furnished by the litigants, the
better it will be for the interests of the parties to these suits.

We dismiss this appeal with costs.


