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1870 The plaintiff, it is alleged, lent a_sum of money to the defendants on a bond,
min which bond it wag stipulated thdt certain immoveable property belonging
Roy to the gefend:mts was pledged as security for thé repayment of the loan, with
v. interest. Jt was alleged that the deféndants also agreed, verbally, to havé thig
Ra1 BABOO  doonment registered ; and the evidence shows that tlie document was, in fact,
D:‘;:g:ﬂ taken to the Registry Office; but that as the defendants did not appear, and
their mooktedr did not consent to registration, the document was returned to
the plaintiff althongh there was no formal note by the Registrar refusing to
register endotsed wpon it, Upon this, the plaintiff considers that, the defend-
ants having broken the contract, he is entitled to pat an end to it, and he
sues to recover the mouéy lent, although the due date, which isin the month

of Sraban 1277 (Juily and Augnst 1870) has n6t arrived.

Both the lower Couris tonsider that the refusal of the defendants to regis-
ter gave the plaintiff a cause of action, whiéh entitles him to recover the
money lent. Tt appears to me that it did not, and that the conduct of the
defendants (of which the account given is somewhat obscure) was such as
would eutitle the plaintitf to come before the Zilla Court, on the Registru®
refusing to register, and, dnder section 8% of the Registration Act, apply by
pebition to establish hig right to have such docunient registered.

It cannot be said that the refusal of one of the parties to the contract, to
carry oubt a vorbal agreement mnot coutainéd in the contract, enables the other
party at his option to set aside the contract in toto.

It may be contended that the périod aliowed by law, for registration of the
document, having expired, the plaintiff bas now lust his security. That, it
appears to me, will not enable the Courts to grant the plaintiff the relief
which he asks for in this suit. T think he has lost, by Lis own negligence, tho
security which the bond originally provided ; and that if he is now redaced to a
bare suit for his money when it becomes due, he has only himself to blame.

The jodgment of the Courty below must be reversed with costs.

R. Jackso¥, J.—I also think that the judgment of the Court below must bo
reversed. I think the plaintifi’s proper course was to have enforced rogistre s
tion of the bond.

- Before Mr. Justice L. S. Jackson and My, Justice Qlover.
Tuln 25, Tie QUEEN v, HIRALAL SING axp oTusns (PrisoNnns) ¥

Code of Criminal Procedure (Act VIIT of 1869), 5. 435— Power of @ Magistrate
in dealing with a case when dismissed without full and sufficient enquiry.

Semble..—~When a chdrge ig dismissed by a Subordinate Magistrate without enquiry
a Magistrate has no power, under gection 435 of Act VIII of 1869, to order g trial
before another Magistrate;but can only order a commitment to the Court of Session.

* Crimirial Miscellaneous Appeal, No: 69 of 1870, against the order of the Ses:
sicns Judge of Moorshedabad; datéd the 7th March 1870, affirming an order of the
Deputy Magistrate of that district; dated the 12¢h Februury 1870,
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Mr. Hyde (with him Baboo Jadab Chandra Seal) for the prisoners.

JacgsoN, J.—The petitioners were charged with an offence under section
148, Indian Penal Code, which is an offence triable before the Coprt of
Session, or the Magistrate of a district. The charge in the first instance was
preferred before Mr. Fisher, who scems to be a Subordinate Magistrate. This
officer, after examining certain witnesses, discharged the accused. The case
however, being brought to the notice  of the Magistrate of the district, Mr.
Hankey, he was of opinion that the proceedings of the Subordinate Magis-
trate had been hurriedly and carelessly taken, and observed that the complain-
ant was entitled to have his witnesses examined ; and he, therefore, acting
under the powers conferred by section 435, Act VIII of 1869, ordered a fur-
ther tenquiry into the complaint, and directed that the case be made over for
trial to another Magistrate, who, as I understand, excrcises the full powers
ot a Magistrate. ‘I'hat Magistrate convicted the accused, and sentenced them
to imprisonment and fine. The accused appealed to the Court of Sessionr
objecting, amongst other things, to the proceedings, on the ground that they
were not warranted by section 435 of the Code of Criminal Procedure. The
Sessions Judge, however, overruled this objection ; and, going into the merits of
the case, confirmed the conviction and sentence. The case is now brought
before this Court, under scctiou 404 of the Code of Criminal Procedure, and
we are asked to set aside the proccedings of the Magistrate, on the ground of
their being contrary to law. 1t is contended that the Magistrate of the
district was not warranted in dealing with this case as one which had been
dismisged without enquiry. It isfurther contended, that, snpposing the Magis-
trate to have been authorized to deal with the case, the only order that he
could make was an order of commitment to the Court of Session,

The Magistrate, under the amended seetion 435, has, like the Court of Ses-
ion, power of dealing with cases in which an accused has been discharged
by any Magistrate, and also cascs i which a complaint has becen dismissed
without enquiry, always under the condition that the Magistrate, whose pro-
ceedings are the subject of notice, is a Subordinate Magistrate. The Magis-
trate of the district has dealt with the case as if the complaint had becn
dismisged without enquiry ; and the Sessions Judge takes the same View
of the case.

There is authority in a raling (1) (which, though, perhaps, not a judicial
sruling of this Court, is contained in a lester written by way of direction to a
sessions Judge) dated Angust 15th, 1865, for saying thab a complaint, dismissed
withont sufficient and full enquiry, may be consideredss dismissed withoub
enquiry. T am inclined to think that this authority warranted the Magis-
trate of the distx"iCt in deuling with thc caseas he aid. If not, however,
it is clear that he would still have authority to order a commitment. or do

1) 3 W. R, Criminal Letters, 21.
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whatever iz implied in the term * like powérs,” and a questoin may arise what
precisely is contemplated by those words, namely, whether it isintended ex
pressly o limit the Magistrate of the district to order a commitment to the
Court “of Session, or to enable him, by analogy, to take order for the trial of
the case before some competent Court of (COriminal Jurisdiction. I incline,
upon the whole, to the construction that a Magistrate is bound to order a
commitment, and is not authorized to order a trial before another M agistrate,

Bat whatever view may be taken of the previous part of the section, I think
we are precluded from disturbing the proceedings ef the Court below, by
reference to sections 426 and 439 of the same Act. Section 462 says :(—* No
*finding or sentence passed by a Court of competent Jurisdiction shall be

“roversed or altered on appeal or revision on account of any error or
“defect, either in the charge orin the proceedings on trial, unless the ace
‘““cused person shall have been gentenced to n larger amount of punishment
“than could bo awarded for the offence of which, in the judgment of the
“Appella.te Court, the accused person ought, upon the evidence, to have been
“ found guilty, or unless, in the judgment of the Appellate Court, the accused
¢ person shall have been projudiced by such error or defect;”” and section 439
prov1des i—*No trial in any Criminal Court shall be set aside, and no judg-

‘ment passed by any Criminal Court shall be reversed, either on appeal or
«' otherwise, for any irregularity in the proceedings of the tria), unless such
-¢ irregularity have occasioned a failure of justice.”

In this case, the parties a ppear to have bgen tried and convicted by a Court
of competent jurisdiction, 1t seems to me that, unless we are of opinion that
the irregularity, supposing an irregularity to have occurred, has been produc-
ive of failureof justice. we ought not to set aside the trial, or to reverse the
gentence by way of revision.

1t is not shown that anything of the sott has occurred, and I think, there.

fore, that this application must be disallowed.

Defore Mr. Justice Loch and Justice Sir C. P, Hobhouse Bart.

H. PRICE (CoalrMAN or THE HowrAm MUNICIPALITY) (DEFPENDANT) v, KHILAT
CHANDRA GHOSE (Pratntirr)*

Act IIT of 1864 (B. C.), s. 87— Act VIII of 1859, s. 2—Res-judicata— Limita-
tion—Suit against Municipal Commissioners Jor Possession of Land.

Previous to the insiitution of the present suit, one of the shareholders of a
piece of land brohght a suit against the Chairman of the Municipality for re.
covery of possession of his share. The other sharsholders were made pro forma
defendants inthe suit. This suit was. dismissed as barred by the Law
of Limitation.  After the dismissal of the suit, the plaintiff brought the
present suit for recovery of his share of the land, on the allegation that his

* Special Appeal, No. 2930, from a decree of the Subordinate Judge of Hooghly,
dated 4th October 1869, reversing a decree of the Moonsiff of Salkhia, dated the
31st March 1869,



